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The New EC
The membership of the EC is as follows:

Joanna Dodson: Chøir, Bill Bowring: Vice-Chøir, Pam
Brighton and Keir Starmer: Joint-secretøries, Pauline
Hendy: Treasurer, Issie Forshall. Public meetings Co-ordi-
nator, B abara Cohen: Pres s Offi ce r, J ane Ramsey:,Rø ce ønd
Immigrøtion, Mark Studdert, Anita Leaker: Crime, Alison
Lee: Women, Jo Delahunty: Ernploym.enú, Edmund
Jankowski :,FIo using ; B ev erley Lang: Rec r uitme nt,Heather
Williams: Editor 'Socia,list Lawyer', Jeremy Smith, and
Colin Wells

International
During the past few months the Society has been active in
international work. BILL BOWRING visited the Occupied
Territories with a group oflawyers from the International
Democratic Lawyers' group. A full report of their visit was
published in Palestine.

PAM BRIGHTON visited T\rrkey to attend the trial of
various communists. She writes about the trial in this issue
of Str.

A weekend conference on comparative international law
is being planned for early next year. Details will be made
available as soon as possible.

A Haldane Society trip to Moscow has been arranged
thanks largely to the work undertaken by BILL BOWRING
when he visited the Soviet Union earlier this year. Sub-
committees have been given details.

Seafarers' Legal Advice Centre
A seafarers'legal advice centre has now been established in
Dover and Deal to give assistance to seafarers in their
dispute with P&O. There are weekly meetings in London
and two groups oflawyers travel to Dover every weekend.
As a result strong links have been forged between the
Society and the NUS at Dover and Deal. If you would like
further details or would like to help frnancially or physically
please contact: JO DELAHUNTY or EMILY
THORNBERRY, 14 Tooks Court, Cursitor Street, London
EC3. Tel: 01 405 8828.

Regional News
The Manchester delegate this year is PATRICK CASSIDY.
If you live in the Manchester area and wish to be involved
in the activities of the Haldane Society please contact him
on 061 832 4036.

Various people in Leeds and Cambridge have organised
themselves and made contact with the EC. BILL BOW-
RINGis nowthe regional groups co-ordin ator(0167 48674).
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Employment
The Employment sub-committee has organised a series of
day courses for trade unionists. The topics that will be
covered are Sex DiscriminationÆqual Pay, Preparing for an
Industriaì TYibunal and Industrial Disputes.

Crime
The Crime sub-committee prepared discussion papers on
the Codes attached ùo the Police and Criminal EvidenceAct
1984. Ameeting was held on 10 September 1988 to discuss
these papers and to formulate the Society's response to the
government review of the Codes. There will be a full report
of the meeting in the next issue of SZ

Discrimination
A working party is being set up to consider discrimination
within the legal profession and to develop legislative and
practical proposals for change. The flrrst meeting of the
working party will be held at Tooks Court, Cursitor Street
on Monday 31 October 1988. Ifyou are unable to attend the
meeting but are interested in being involved please contact
Fiona Freedland, 63c Leconfreld Road, London N5, Tel: 01
359 2429.

Annual General Meeting

The Haldane Society held its Annual Generaì Meeting on
Saturday 7 May 1988. We were honoured by the presence of
two vetevan members, Jack Gaster (a Vice-President) and
John Platts-Mills QC the Haldane's President.

Jeremy Smith of the Executive Committee gave the
Annual Report. He outlined a year which had seen many
positive developments including the continuing strength of
Haldane publications, notjust our regularSZ and Empla¡-
ment Law Bulletín - which has had a facelift this year -
but also the Wapping Report on the events of 24 January
1987, an influential one-off publication which sold like hot
cakes.

Unfortunately the AGM was not gripped with election
fever this year since there were fewer candidates than
places on the Executive. Despite that the organisation
continues to flourish though we are skating on rather thin
ice frnancially, as Pauline Hendy's Tleasurels Report made
clear.

The resolutions passed at the meeting are published in
full in the centre pages ofthis issue.

I.,ABOUll

EXCHANGE
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I visited T\rrkey on behalf of the Haldane Society at the
beginning of July to observe the trial of Nihat Sargin and
Haydar Kutlu, joint General Secretaries of the United
Communist Party of T\rrkey. Sargin and Kutlu together
with 14 other defendants are currently on trial charged
with various offences under the T\rrkish Penal Code. Other
Haldane delegates have also attended to observe the trial.

This trial is happening at a crucial time for T\rrkey, the
T\rrkish government has recently applied to join the EEC
and has consequently been trying to present to Europe a
new, squeaky clean human rights image. To this end, in
January 1988, T\¡rkey signed both the European and
United Nations Convention on the Prevention of Torture.
The T\rrkish government also declared that free democratic
elections would take place in November 1987. However, the
only parties allowedto participate in the electionwere those
legalised by the government. TWo of the major illegal par-
ties are the T\rrkish Communist Party, banned since the
1920's and The T\rrkish Workels Party which was banned
in 1975. Kutlu is General Secretary ofthe Communist Party
and Sargin is the General Secretary of the Workefs Party;
both have been living in exile in Europe. It was decided that
ajoint party should be created and the two General Secre-
taries ofthe new party should return to T\rrkey and attempt
to set up the United Communist party as a legal party. The
two flew to Ankara on 16 November 1987 one week before
the general election, accompanied by a number of Euro MPs
and European lawyers. They were arrested as soon as they
set foot on Ttrrkish soil and then detained for 19 days, four
days longer than the legal maximum. Both men were
tortured during this time. Dr. Sargin, aged 61, testified to
the Public Prosecutor that after his arrest he was held
blindfolded sitting on a stool for 170 hours without being
allowed to sleep. Following this he was hosed on sensitive
parts ofhis body and his testicles were squeezed, he was
then hung by his hands from a rope on the ceiling until he
became stiff. Mr Kutlu, aged 44, suffered the same treat-
ment as Dr. Sargin, in addition he was subjected to electric
shock torture. During their periods of torture, both men
were repeatedly asked to name their supporters. European
human rights activists are convinced that this type of
torture is stiÌl the routine method of treating detainees in
T\rrkey.

Pam Brighton

Thought Crime in
TUrkey: the Kutlu
Sargin Tþial

Communist ldeas Outlawed

Mr Kutlu and Dr. Sargin were eventually charged with
offences under Articles 140, 141, I42, I58 and 159 of the
T\rrkish Penal Code. 14 others were charged along with
them including two of Kutlu and Sargin's original defence
team; Mr Atilla Coskun and Mr Rasill Oz. Mr Coskun is
accused of membership of the Communist Party, Mr Oz of
expressing sympathy with the defendant's views. Both are
prominent defence lawyers in T\rrkey.

Articles 141 and 742 are the basis for the principal
charges laid against Kutlu and Sargin. These codes outlaw
all communist ideas. Article 141 is phrased in such a way as
to make the mere thinking of communist thoughts an
offence. Article 142 criminalises anyone who makes propa-
ganda for the socialist cause.

The Kutlu and Sargin trial is not the only political trial

presently taking place in T\rrkey. TWo court actions are in
progress against the Socialist Party, againbased only on its
objectives and not on any alleged acts. There are trials
pending against a number of members of the T\rrkish Peace
Association and in 1987 a g¡oup ofdoctors called Physicians
for the Prevention of Nuclear war was created; 49 of the
founder members were prosecuted and the organisation
was banned.

Law¡rers' Attitude Crucial.
The Kutlu and Sargin trial commenced at the beginning of
June. The opening of the trial was attended by a large
number of European observers. The trial was adjourned
after one day. This was interpreted as a deliberate attempt
by the authorities to make it diffrcult for European observ-
ers to attend the trial. This has now become the pattern of
the trial: one day's hearing followed by a 10 to 14 day ad-
journment, the date ofthe next hearing not being frxed until
the end of that day's proceedings. During this time Dr
Sargin and Mr Kutlu are being held in custody.

T\-rrkish Defence lawyers across the political spectrum
view the trial as a crucial test for democratic rights in
T\rrkey. Both lawyers and legal academics in T\rrkey are
campaigrring for the reform of the T\rrkish Penal Code.
Defence lawyers have devised a unique strategy forthe trial
ofKutlu and Sargin; so far 710 lawyers have enrolled on the
defence team, many of them leading members of the T\rrk-
ish Bar.

The T\rrkish lawyers I spoke to saw the attitude of Euro-
pean lawyers as crucial to the reform movement, particu-
larly English lawyers. Margaret Thatcher has been
T\rrkey's staunchest ally in Europe, stating in Parliament
that 'there is no human rights problem in T\rrkey'and
inviting the Thrkish President to visit England last July. In
reply to a letter protesting about that visit, Downing Street
replied that 'T\rrkey is a staunch and dependable NATO ally
with whom we enjoy a close relationship and it is entirely
appropriate for President Ewen to be a guest in this
country'. It is important that the Haldane society cam-
paigrrs to disabuse the government of these views.

The Haldane Society have invited Gagdas Dernegi to
visit London in November. As well as being a leading
member of the defence team in the Kuth¡/Sargin trial, Mr.
Dernegi is also a leading academic commentator on the
T\.rrkish Penal Code. He will be addressing a meeting of the
Haldane Society on 23 November. I hope as many members
as possible will be able to attend, not only to welcome Mr.
Dernegi, but also to discuss plans for a campaign which will
lend support to those on trial in Ttrrkey.

Tony Gifford høs published a report on the human rights situation
in Tfulhey for the Parliarnentary Human Rights Group. Copies are
auailable from Mary Dines, Secretary of the U.K. Parliarnentary
Hutnan Rights Group, House of Commons, Lond'on SW7.

Louise Christian and
Isabella Forshall

The Devrimici Yol
Mass Tbials in
Thrkey
To most British people T\rrkey is a holiday place with good
beaches, hot weather and cheap prices. Tb the politicians it
is a potential bridge between East and West - a country with
Middle Eastern mores but Western aspirations, long under
American influence but now ambitious to be admitted to the
EEC and to Europe. In its struggle for acceptance T\rrkey
has found a friend in Britain. The Head of State, President
Evren, was given four star treatment when he visited
Britain recently with a welcome from the Queen, the Prime
Minister and a state procession.

While there has been some public attention given re-
centlyin this country to the trial ofKutlu and Sargin (see ac-
companying article in this issue of St), virtually nothing is
known about the mass trials in T\rrkey which have been
taking place since 1980. We were asked by T\rrkish organi-
sations in Britain to go to Ankara, as English defence law-
yers, to observe one of these trials - a trial of some 700
people which has been going on for eight years.

On our arrival we went straight to Mamak, the military
prison in Ankara. The security was alarming; we had to
provide identifrcation, leave our bags behind and were
extensively searched twice. Numerous soldiers with ma-
chine guns patrolled outside the court room. Inside the
public sat at the back on a rough wooden grandstand. Most
of the defendants still in prison - some 65 in number - were
on benches at the front ofthe court. They were surrounded
by soldiers who formed a human barrier between them and
the public. Fivejudges entered and sat on a dais high above
the rest of the court room. Also on the dais was the
prosecutor. Four of the judges and the prosecutor wore
identical flowing robes with stand-up red collars, a costume
weirdly reminiscent of 'Batman'. One judge was in military
uniform without a robe. Below them on the right hand side
on benches similar to those of the prisoners sat defence
lawyers dressed in considerably less splendid robes. Even
as a matter of visual impression the defence lawyers were
obviously at a disadvantage to the prosecutor. Behind the
soldiers, prisoners and defence lawyers, were benches for
the hundreds ofdefendants on bail, but only seven or eight
of them were present.

The atmosphere in the court room was highly charged.
Before the trial started for the day prisoners tried hard to
wave to relatives through the barrier of soldiers. Eight
years after his arrest, one ofthe prisoners began to present
to the court his personal testimony - he spoke ofthe torture
of himself and others in the police station, which had led to
confessions being signed and which he alleged had resulted
in the death of one defendant. He also alleged that the
prosecutor (who is brought into the process at an earlier
stage than in this country) had sanctioned the torture
personally.

The 700 defendants in the trial are all accused ofbeing
members of a left-wing organisation, Devrimici Yol (mean-
ing'Revolutionary Path') which is banned in T\rrkey. It is a
specifrcally T\ukish organisation, not linked to any other
country and having mass support in T\rrkey before 1980.
There are also accusations against some defendants ofacts
of violence during the 'civil waf period in T\rrkey and the
late 1970s when fascist and left wing groups fought on the
streets. The military coup of 1980 saw the arrest of over
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100,000 left wing political activists - largely members ofthe
Dev Yol and the Communist Party. After the coup there were
elections in 1983 but most of the left wing opposition groups
which had existed before 1980, including Dev Yol and the
Communist Party, were banned and it was the architects of
the coup (including the President, one called General
Evren) who were elected. TheAnkara DevYol trial of some
900 people recently ended with eight death sentences, 14
life sentences and a large number oflong prison sentences.
Another mass trial in Istanbul ended in a similar way.
Those sentenced to death in both trials are now appealing.
Some 300 or more of the 700 defendants in our trial were
charged only with membership ofthe banned group. We met
one such defendant, now on bail, who had spent three years
in prison before being freed.

Torture Commonplace
We spent half a day talking to Mr. Ibrahim Tesan, one of the
defence lawyers in the trial we had witnessed. He told us
that although Thrkey has recently signedArticle 15 ofthe
European Convention of Human Rights prohibiting tor-
ture, lawyers and defendants have had no success in apply-
ing for confession evidence obtained under torture to be
excluded. The use oftorture by the police in T\rrkey against
arrested persons is extensively documented. It includes
falaka (beating the soles ofthe feet), electric shocks, beat-
ings and prolonged sensory and sight deprivation. We spoke
to several people who had distressing personal stories of
torture. We heard that one of the defendants in custody in
the trial, tortured as all of them were, became seriously
mentally ill but remains in prison. Later the President of
the T\¡rkish Human Rights association - a body struggling
to exist from voÌuntary contributions - told us that the

police are still using torture to extract confessions from
arrested persons as a matter ofroutine.

Mr. Tesan pointed out that the court we had witnessed
was a special law court with special military rules and the
ability to pass more severe sentences than in normal courts.
The judges are directly accountable to the army and the
judge in military uniform - the chiefjudge, although he has
no legal training, takes a main roìe regulating the court and
in deciding guilt or innocence. It is said that martial law is
no longer in force, but it still exists under the Constitution
and is being applied to these prosecutions.

Banned for Slouching
As lawyers, we were disturbed to learn that not all 65 of the
imprisoned defendants are allowed to attend court. Six of
them, against all of whom the death sentence is being
asked, have been banned permanently from attending by
the ChiefJudge for slouching, sitting with crossed legs and
other unacceptable behaviour. This might have sounded in-
credible had not one ofus earlier been shouted at in court,
by the same judge, for sitting crossed legs, an intimidating
experience in itself. Mr. Tesan also told us that he had been
banned twice from appearing as a lawyer, frrst for objecting
to the Chief Judge curtailing his client's evidence and
second for objecting to a prosecutor prompting a prosecu-
tion witness asked to identify one ofthe defendants in the
dock. The second ban on him is a permanent one' Now he
and the six defendants also banned can only present sub-
missions or evidence in writing.

Both Mr. Tesan and others told us that the reality behind
the extreme length of the trial was that those who had been
freed had already served the probable maximum sentence
which would be imposed on them; those 65 who were left
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were likely to receive either the death sentence or life
imprisonment. The trial was expected to go on for another
two years. In practice the trial was widely regarded as an
irrelevant pretence at the dispensation of justice. This
explained why so few of the defendants on bail, many of
whom have already served long sentences in prison, both-
ered to attend.

We received confrrmation of this from an unexpected
quarter. Eating a late dinner alone one evening, we were ap-
proached by a man who at hrst pretended to recognise us
but then later admitted that he was a lawyer working for
the ForeignAffairs Ministry and had specially engineered
the meeting to convince us ofthe fairness ofT\rrkishjustice.
Mr. Iskender Recai was passionate in his denunciation of
the'terrorists and murderers' who he believed constituted
the defendants in the trial. He did not dispute that defen-
dants had been tortured, but he regarded this and the
special military rules as a necessary result ofthe political
nature of the alleged crimes. You must understand'he told
us, 'that this is a war and the State cannot be neutral ....
these people are all guilty'. When we told our hosts about
this meeting, some of them became very scared to be seen
with us in public. Others suggested Mr. Recai must have
been from the T\¡rkish police.

Our conversation with Mr. Recai left us with little doubt
that the T\¡rkish government is extremely anxious about

.... the trial was widely regarded
as an irrelevant pretence at the

dispensation of justice.
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bad publicity abroad because ofbreaches ofhuman rights
and natural justice. As British lawyers we found the condi-
tions under which the Dev Yol trial was being conducted
extremely disturbing. Amnesty International has adopted
many prisoners of conscience in T\rrkey since 1980. We met
observers from Germany, Greece and Holland at the trial we
were attending. We believe that international pressure
could force Tbrkey to repeal laws preventing free political
organisation and expression; to abolish martial law and
military courts; to stop torture and beatings; to exclude
from evidence confessions obtained by these means, and to
review convictions obtained by military courts and revoke
the death sentences. We feel it is not too much to ask that
such pressure by our country should precede any support
given to T\rrkey's entry to the EEC or any further diplomatic
accolades such as that given recently to President Evren.
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Geoffrey Bindman

Amnesty Looks at
Britain
WhenAmnesty International announced that it was inves-
tigating the killings of three unarmed members of the IRA
in Gibraltar in order to establish whether they were ex-
trajudicially executed, it was angrily criticised by Mrs
Thatcher. This is strongprima facie evidence thattheywere
on the right trac(, but, ignoring Thatcher, there remains a
legitimate question: whether an international human
rights organisation, without any power or authority, can
usefully delve into matters which should be capable of
resolution through our o$/n legal and political processes.

Amnesty started in Britain and its international head-
quarters is in London; yet its concern about human rights
in Britairl is relatively recent. When it was established in
1961, its mandate was to seek the release of 'prisoners of
conscience.'At that time the prolonged detention, with or
without trial, of political opponents was a practice wide-
spread among authoritarian regimes, both of left and right.
Amnesty gained much credit and support among the liberal
and uncommitted by espousing freedom of expression as an
absolute good, in line with the Universal Declaration of Hu-
man Rights.

Times have changed. Governments have learned - en-
couraged by Amnesty's successful campaigaing - that lock-
ing up one's opponents for long periods may not be the best
way to deal with them. Amnesty has modifred its strategy.
While maintaining its refusal to campaign for those who
have used or advocated violence, its expanded terms of
reference now allow it to work for fair and prompt trials for
all political prisoners. Even more broadly, it now campaigns
without reservation against the death penalty, torture and
other cruel, inhuman or degrading treatment or punish-
ment,

Thus Amnesty has steadily moved closer to fulfrlling the
role of an independent monitor of international human
rights, following the law as embodied in the U.N. Declara-
tion and the International Covenant on Civil and Political
Rights. The scope for the development of this role is consid-
erable.

Broadwater Farm
This year Amnesty examined allegations that people ar-
rested after the disturbances on the Broadwater Farm
Estate in October 1985 were denied a fair trial. Amnesty
could have taken the cautious view that these events fell
outside its mandate, which restricts concern for fair trial
procedures to political cases. Commendably, it has chosen
to give a broad interpretation to the term 'political prisonef
so as to cover all cases with a signifrcant political element.
The introduction to the report wisely remarks:

'The offence itself may be of a clearly political nature
such as belonging to a banned political party. In other
cases, however, a person may be charged with an
ordinary crime but the context in which it is said to
have been commìtted is political. The events sur-
rounding the Broadwater farm disturbances took
place in a highly charged and political atmosphere,
bringing investigation of the cases within the frame-
work of Amnesty International's work.'

The report recounts the allegations ofpolice abuses follow-
ing the death of P.C. Blakelock on 6 October 1985. rüithout
doubt that death occurred in horrifying circumstances and
possibly more than one of the young people involved in the
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confrontation between police and local residents could
properly have been convicted of murder. But it seems that
a lust for vengeance became the dominant impulse in the
police search for those responsible. Sympathy for the family
and colleagues of the dead offrcer and revulsion at the
manner of the death cannot justify the wholesale lawless-
ness of police behaviour.

The Amnesty report says that a total of 362 people were
arrested after the disturbances ofwhom 159 were charged.
Many of them were juveniles and were held incommuni-
cado. The Police and Criminal Evidence Act was in opera-
tion in the area on an experimental basis - the Act was
strictly'not yet in force - yet many were refused access to
solicitors in clear breach of the Act. Many detainees subse-
quently claimed thatihey had been threatened and intimi-
dated, interrogated oppressively for long periods and forced
to sign incriminating statements. Some ofthese statements
were held inadmissible at trial because the judge accepted
that they were obtained oppressively.

Amnesty's conclusion after all the
evidence of oppression and

impropriety is over cautious.

By January 1988 about 70 of those arrested had been
tried on serious charges. Six, including juveniles, were
charged with murder. Amnesty's analysis of the evidence
and the treatment ofthe accused before trial leaves a bitter
taste. Thejuveniles, aged 13, 14, and 15, had been bullied
mercilessly. In the case of the 15 year old, the judge listed
seven distinct improprieties; in the case ofthe 13 year old,
he listed nine. The evidence ofthose convicted, as related in
the report, carries little credibility.

Amnesty's conclusion after all the evidence ofoppression
and impropriety is over cautious. It stresses its inability to
establish the validity of the allegations, but no one with
knowledge of proved police misconduct could have much
doubt as to where the truth lies. One cannot help thinking
of ùhe Sharpeville Six trial in South Africa. The pervasive
impression is of a determination to exact revenge - who
happens to be in the dock is of secondary importance. At
least the English judges had the independence to criticise
the police and to throw out some of the more far-fetched
charges. But there are a few SouthAfrican judges like that
too.

I
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Sampson investigation demonstrate, as Stalker himself
said, that RUC offrcers unlawfully killed at least frve of the
six. Amnesty concludes that although'shoot to kill'was not
set out in a written instruction or pinned on the notice-
board, there was a clear understanding that pulling the
trigger was what was expected.

In the light of these frndings Amnesty recommends an
independent judicial inquiry to review all disputed inci-
dents orkillings since 1982. It is unclearwhy an earlier date
was not recommended since the International Lawyers'
Inquiry went back to 1969. It is also hard to undeÌstand why
Amnesty stops short of recommending prosecutions. How-
ever, it does propose that thejudicial inquiry should review
current legislation and investigate whether there was a
deliberate policy ofelimination rather than arrest. Further
it seeks publication ofthe Stalker and Sampson reports.

Amnesty's examination of the'supergrass' trials seems
now somewhat out ofdate: no such trials have taken place
since 1985 and it is highly unlikely, in view of the predomi-
nantly disastrous outcomes that they will continue. How-
ever,Amnesty is rightto askfor a clear formal policy against
reliance on uncorroborated accomplice evidence.

Impotence

The quality of theseAmnesty investigations has been high
and they have exposed gross violations of human rights
which must be rectifred and punished. But canAmnesty do
anything to bring about this result? Sadly, its recommenda-
tions for action reveal its impotence. Sometimes one feels
they are toned down in the interest ofgreater acceptability,
but at best they can do no more than invite government
action. The present British government has not shown the
slightest inclination to accept the invitation.

Amnesty's non-political stance denies it the opportunity
of direct influence or of collaborating with political move-
ments for change. Yet its impartiality, independence and
the quality of its work can make it, perhaps with a bit more
boldness, a valuable resource for those who are engaged in
the political struggle.

References
l.Shoot to KilI? byAsmal, Bindman, Brittain and Zavrian,
Mercier Press, Cork and Dublin, 1984.

In the face of such flagrant abuses Amnesty's recommen-
dations are weak. It rightly arg'ues for adherence to the
principle that access to lawyers should not be denied save in
the most exceptional cases. It proposes that it should be
manditory for arrested suspects to be told their rights
(instead of merely a provision in the Code of Practice). Its
only major recommendation is a government review of all
those convictions which rested on a contested admission of
guilt.

Shoot to Kill
The second Amnesty report concerning the United King-
dom this year, published inApril, deals with killings by the
security forces and'supergrass' trials in Northern lreland.
This is well-travelled territory but the report is lucid,
trenchant and wholly convincing. Like the report of the
International Lawyers'inquiry in 1984,1 sponsored by,
amöng others, the Haldane Society, Amnesty reviews the
appallingly large number of cases in which unarmed civil-
ians have been shot dead by the security forces. Govern-
ment co-operation was witheld from both inquiries al-
though Amnesty received reasonably full and polite an-
swers to their letters. Amnesty also had the advantage of
the Stalker revelations and other evidence which tended to
show that'shoot to kill'was deliberate policy at some offrcial
level.

Rightly, Amnesty concludes that safeguards, both legal
and otherwise, against the excessive use oflethal force by
the security forces are inadequate. Section 3 of the Criminal
Law Act (Northern Ireland) 1967, allowing the use of
'reasonable'force in preventing crime or effecting a lawful
arrest, imposes a lower standard than Article 2 of t}re
European Convention on Human Rights, which demands
that the use of force shall be no more than is absolutely
necessary. Very few killings have led to prosecutions. There
has evidently been a marked reluctance by the authorities
to launch such prosecutions (a point Amnesty does not
make) but, undoubtedly, weaknesies in the law and in the

Gavin Millar

The Quest for
Justice at the Polls
In the USA political fundraising and campaigning is big
business. Michael Dukakis estimates that he spent $5m on
his bid simply to become the 1988 Democratic presidential
nominee.

Like big business, elections in the US are largely unregu-
lated. Acandidate in a Federal or presidential election can
spend as much as s/tre is able to raise. There are no controls
on how much airtime can be bought to advertise a campaigrr
on TV. The newspapers are free to say what they like about
who they (or their owners) like.

Nationally, British general elections are increasingly be-
coming like their US presidential counterparts. The parties
spend millions to sell their candidate for the premiership to
the voters. In 1987 the Tories spent a record-breaking f,,9m
worth of corporate hnance on their national campaign.
Labour came second with f4.2m and the Alliance third
(S1.7m). Not a million miles from the result.

In Britain there is a strange and little known backwater
of our law: statutory electoral law. This ought to be a major
constitutional safeguard against injustice in the electoral
process. But the reality is different. The two key regulated
areas are campaigns and fundraising.

Election Campaígns.

The law here is to be found largely in Part 11 of the
Representation ofthe People Act 1983. This Act is not very
different from all the RPAs which preceded it, stretching
back to Victorian times. Like its predecessors the current
RPA is based on two assumptions which are now wholly
outdated - frrst, that the campaigner is the local candidate
(rather than the national party) and secondly that the
campaign will be fought in the constituency and not nation-
ally.

The result is that the law is silent as to maximum
amounts that can be spent on things like mail-shots, press
adverts and billboards as part of a national campaign.
Hence the widely differing frgures for party expenditure in
the 1987 election.

By contrast, the law at local level is both nit-picking and
miserly in its regulation of expenditure on Parliamentary
campaigns. All spending which promotes or procures the
election of a particular candidate must be accounted for by
the agent to the returning offrcer. It is an offence to over-
spend.

The present maxima per candidate are arbitrary and un-
related to the spiralling costs oforganising a Parliamentary
candidate's campaign. They are f3,370 plus 3.8p for every
entry on the constituency electoral register. The corre-
sponding figures for local elections are f150 plus 3p for
every entry on the register. In 1987 the three main parties,
working within these limits, each spent a sum in the order
of f2.5 million on their candidates' constituency campaigns.

The discrepancy between this frgure and the sums spent
nationally is indicative of the priorities for campaigrring in
the 1980's.

Quaint Victoriana
The other restrictions on local campaigns in the RPA are
pieces ofdelightfuì victoriana which bear little relation to
the realities of the 1980's. 'Theating', 'bribery' and 'undue
influence'by a single candidate in his/her constituency are
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outlawed. But the real bribery today is that ofthe govern-
ment in offrce and is therefore wholly unregulated. Tax cuts
and council house give-aways are the order of the day. With
these in the background, which Tory candidate needs to
treat the locals to free beer and sandwiches in the market
square?

Moreover the real'undue influence'comes in the form of
'Sun'stories portraying Tony Benn as a schizophrenic and
hours of Thatcher as against minutes of Kinnock on the
evening news. All the research tells us that television is now
the single most important key to electoral success. So how
does the law operate in these areas?

Media Circus
Hardly at all is the answer. The RPA says nothing on the
subject. The press is in private hands and the Press Council
defends a newspapels'right to be partisan'. In recent years
the publication ofbogus polls to create a'bandwagon effect'
in favour ofthe papefs candidate or party have become a
regular exercise ofthe'right'. The traditional and general
restrictions of libel and contempt law are the only fetters.

Television is not treated so generously. The BBC does not
operate by statute but under Royal Charter. It has given
undertakings to be impartial both in air time allocated and
in terms of content but the extent to which these create a
quasi-statutory duty enforceable in the courts remains
uncertain. Thankfully there is no question of advertising on
the BBC. The commercial channels are under statutory
duties in these respects and are prohibited from taking
'political'ads.

Pou'er Without a Face

The real authority here, however, is not that ofthe law. It
reposes in a body called the Committee on Political Broad-
casùing.'This is an architype of the British 'constitutional
bodv'- rather like the Lord Chancellols office. It is non-
staiutory, unknown to the public, swathed in secrecy (both
in its composition and deliberations) and omnipotent. It
decides how much free party political broadcast time is
allocated to each party. This allocation is critical because
the channels purport to balance their news coverage be-
tween parties in the same ratios. The Committee is usually
chaired by the Prime Minister and has senior representa-
tives of the three main parties on it. T[aditionally the
Liberals do disproportionately well.

The injustices in the way British
election campaigÌrs are conducted are

apparent. The solutions are not.
9

Allocations ofTV andradio airtime have beenchallenged
in the courts in the past - usually by parties other than the
big three. Small parties repeatedly lose out when the
Committee comes to decide. The SNP is a regular chal-
lenger - arguing unsuccessfully that in Scotland time
should be allocated according to the balance ofsupport for
the parties in their country alone.

The problem is that there is no law requiring the chan-
nels to act even-handedly. There is scope for creative argu-
me4t - though no real use has yet been made of the
argriment that barring a particular group from airtime may
breach articles 10/14 of the European Convention on
Human Rights.

In 1964 the Communist candidate for Kinross and West
Perthshire who had lost to the then Prime Minister claimed
that Douglas Home's appearances on party political broad-
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casts had been funded by expenditure which'promoted or
procured'his election in the constituency. Since it had not
been declared in his election expenses these gave rise to a
corrupt practice and the election was void. The argument
did not succeed any more than David Owen's well publicised
attempt in 1985 to persuade a High Court judge that the
lack of news coverage given to the SDP meant that it was
being treated unfairly contrary to section 54(1Xa) of the
BroadcastingAct 1981.

Thorny Problems
The injustices in the way British election campaigns are
conducted are apparent. The solutions are not. Clearly
there has to be an effective statutory duty of fairness in
television coverage ofpolitics. But how is it to be deflrned and
how andbywhom is it tobe easily and swiftly enforced? The
civil liberties implications of government control have often
caused crises of conscience among socialists debating the
possibility - not to mention the fear that the boot could be
on the other foot if a reforming Labour government were
succeeded by a right wing administration. Has the time
come for Labour in power to be less'liberal'and indulgent
about the excesses ofFleet Street and Wapping?

Fundraising
Local control is enforced by the RPlt's limits on spending.
There is no point in raising money if you can't spend it.

Once again the issue is the absence oflegislative control
of national fundraising. The Tories' attempt to limit
Laboufs trade union contribution via the political levy has
failed for the moment. So they can argue that their contri-
butions from companies should not be restricted while these
continue.

Meanwhile Tory fundraising continues to outstrip that of
Labour and the centre parties. There is scope for creative
legal challenges to particular corporate donations - a point
often forgotten by socialist lawyers.Amember of a company
could challenge on the ground that a donation to Tory party
funds is ultra vires the company's objects. It would be
diffrcult for the company to argue that the donation was
designed to bring in a particular contract from the Tories
after the election. Acase could be fought on the question of
whether and to what extent a donation will bring about a
government favourable to the private sector of industry
(e.g. the construction of industry) concerned.

But even if the odd challenge along these lines was suc-
cessful it would only scrape the surface of the problem.

The central issue is whether we should put a national
maximum on election expenditure. This would deter na-
tional fundraising in the same way as presently happens at
local elections. An alternative, adopted by several West
European states, would be to prescribe maxima for each
party in proportion to their success at the previous election.
There could be a case for going further by outlawing fun-
draising for elections altogether and providing the money to
the parties through the public purse.

I hope that this article isjust the beginning ofa debate
in these columns on how justice can be ensured in our
electoral process.

Cathryn Davies and Fiona McKay

Palestinians Under Occupation:
The Uprising
The Israeli occupation of Judea and Samaria (the West
Bank) and the Gaza Strip is now in its twenty-frrst year.
Israel claims that it has been the most benevolent in history,
but the sight of Israeli soldiers beating two young Palestini-
ans with rocks and stones, filmed by a CBS camera crew in
February, puts this claim in doubt.

Israel has always been concerned to give the impression
of a community ruled by principles ofjustice and the rule of
law. However, it has repeatedly breached international law
and has denied the Palestinian population basic human
rights. Israel has carried out brutal policing tactics, collec-
tive punishments, detentions without trial, torture, depor-
tation and censorship, as well as numerous actions de-
signed to subordinate the local population to ttíe needs of
the Israeli state. These measures have been used through-
out the period since 1967 but their use has intensifred
considerably at certain times, in particular from the sum-
mer of 1985 when the so-called 'iron frst' policy was declared
by the Israeli government and during the current uprising
which began on 9 December 1987.

International Law
The United Nations has recognised the right of the Pales-
tinian people to self determination, national independence
and sovereignty(resolution 3236) and to establishtheirown
independent state (resolution ES-7/12). In 1948 it endorsed
the right of Palestinian refugees to return to their homes
and property or receive compensation, and it was made a
condition of Israel's membership of the United Nations in
1949 that the new state should declare it would abide by the
obligations ofthe United Nations Charter. The U.N. has on
several occasions called upon Israel to withdraw from the
territories occupied in 1967. Up until now Israel has failed
to comply with any of the U.N. Resolutions.

International law attempts to govern the behaviour of
occupying po!\¡ers and protect the human rights of the
occupied population. In particular the Fourth Geneva Con-
vention of 1949 to which Israel is a signatory governs the
protection of civilians in time of war. Israel has denied
breaking international law and has denied that the various
conventions apply to the occupied territories, since it main-
tains that it is not occupying land over which another
country has sovereignty. It has claimed that the West Bank
had never been part ofJordan, and yet it issues its inhabi-
tants with travel documents stating that they are ofJorda-
nian nationality.

The Israelis claim that in any event their human rights
record in the occupied territories is so good that they have
no need ofinternational conventions to regulate their be-
haviour.

The Legal System

Before 1967 the legal systems in the West Bank and Gaza
Strip derived from the period of the Ottoman and British
Mandate. They were modified by Jordanian and Eryptian
law respectively. On occupation a military government was
set up to administer these areas and their legal systems
were again substantially modifred. Over 1,200 military
orders in the West Bank and 900 in the Gaza Strip regu.late
many aspects oflife, from security and controls over land
and water, to a military order prohibiting the picking ofwild

thyme. This regime arguably contravenesArticle 64 of the
Fourth Geneva Convention which states that an occupier is
obliged to respect the laws prevailing in the occupied terri-
tory at the time of the occupation except in exceptional
circumstances.

Under the current regime three systems ofjustice are
available: the local courts, courts set up under military
order and the Israeli courts. Theirjurisdictions overlap but
the military courts have jurisdiction to try all cases which
the authorities consider to be security related, and it is in
these courts that those arrested for public order offences
during the uprising have been tried. Over the years their
jurisdiction has been increased and they now have concur-
rent jurisdiction with the local courts to try all alleged
criminal offences. The choice as to which court the accused
is tried in is reserved to the military authorities.
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Public Order Tþials and the
Law¡rers' Boycott
The uprising has led to mass arrests. By 6 January 1988,
one month into the uprising, the Alternative Information
Centre in Jerusalem stated that 1,500 had been arrested.
The figure is now probably in the region of 17,000. The
great majority of those arrested are charged with stone
throwing or taking part in illegal demonstrations. Many
are children aged, 12 and upwards. The existing military
courts were not able to cope with the number and, in order
to complete the trials in a short time, new makeshift courts
were organised in major towns in the West Bank and Gaza
Strip. These courts are presided over by single judges who
are serving Israeli army officers (some without legal quali-
frcations) sitting without a jury. Mass trials are arranged
with many detainees being brought to court at the same
time.

From the beginning ofthe uprising, defence lawyers felt
unable to represent their clients in any meaningful sense.
They were not given advance notice ofa trial, were often not
informed of the charge or allowed access to their clients
before the court hearing, making it impossible for them to
prepare a proper defence. The situation was at its worst in
Gaza and as a result since 27 December 1987 Gaza lawyers
have boycotted these trials. They were joined by West Bank
lawyers three days later. The lawyers claimed that the
arbitrary summary trials prevented any possibility of ajust
trial. The response of the chief military prosecutor was to
continue the summary trials without defence lawyers,
claiming that minor offences such as stone throwing did not
require them.

A lawyer from Law in the Seruice of Man, a group of
lawyers working in Ramallah, has reported that although
West Bank lawyers are now working again in the military
courts there are many problems. There are still difficulties
making contact and taking instructions from a client.
Neither family nor lawyer are informed automatically of
the arrest orwhereabouts oftheir relative or client and even
once this is known a lawyer may be refused permission to
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visit to take instructions. Previously many convictions
were based on confessions extracted under duress. Since
the uprising almost all the accused plead not guilty but most
are found guilty on the basis of the testimony of the army
witnesses who are invariably believed. The trials are
conducted in Hebrew with inadequate translation into
Arabic.

Force, Might and Beatings

Daily life has always been an ordeal for Palestinians under
occupation. Road blocks, arbitrary body searches, harrass-
ment, humiliation and disruptions are commonplace. The
army have the power to stop and search and arrest without
a warrant. Everyone must carry an identity card and it is
an offence to be found outside one's home without it. This
does not however stop the army from confiscating them. If
someone is arrested, their card is marked so they can be
recognised by the military who are therefore more likely to
pick them up in future. In May 1988 in the Gaza Strip the
authorities began to compulsorily issue new identity cards,
but in order to get the new cards Palestinians have to prove
that they have paid all taxes and official debts and that they
are not wanted by the security forces.

It is common for Palestinians, especially young men, to
be arrested and held for periods ofup to 18 days; the length
of time for which they can be held and questioned before
being brought before ajudge (although the period can be ex-
tended).

Students are particularly prone to harrassment. They
are frequently stopped, searched and arrested. Soldiers
carry out raids and searches on student accommodation
during which they damage furniture and confiscate books
and identification cards and beat the inhabitants. Actions
are often planned to cause maximum disruption, for in-
stance they may take place at exam times.

In an attempt to re-establish Israeli control over the oc-
cupied territories in the face ofthe growing civil disorder, in
January 1988 Defence Minister Rabin publicly announced
a policy of 'force, might and beatings'. He added that this
would only be in cases where it was required as a last resort
and never after a suspect was arrested. However, newsreels
and numerous independent reports have shown examples
of arbitrary and excessive violence by the Israeli Defence
Forces (IDF). Tear gas, rubber bullets, live ammunition and
beating have been used against the Palestinian population

not only during and in the vicinity of demonstrations but in
hospitals, mosques and private homes. It was estimated by
Palestinian sources at the end ofJune 1988 that 286 people
have been killed and thousands more injured since the
uprising began.

Amnesty International and other civil rights and medi-
cal organisations have reported the misuse oftear gas by
Israeli soldiers as a weapon rather than a'riot control'
agent. Tear gas appears to have been the cause or contribu-
tory factor in the deaths of more than 40 Palestinians and
hundreds have required hospital treatment. Some sections
of the population are particularly vulnerable to tear gas
inhalation: babies, the elderly and people with respiratory
diseases. Most distressing is the effect that exposure to tear
gas can have on pregnant women. Spontaneous abortions
and foetal deaths have been documented in over 100 cases.
The Israelis do not admit that anyone has died as a result
oftear gas. However, they have acknowledged that people
with health problems could be harmed, although not under
normal circumstances.

There are numerous reports oftear gas canisters being
thrown into houses and schools and dropped by helicopter
into residential areas where the gas can drift into people's
houses. It has been alleged that tear gas has been shot into
a mosque while hundreds of people were saying Friday
prayers. After Israeli soldiers attacked Shifa Hospital in
Gaza on 15 and 18 December 1987 about 100 tear gas
canisters wete found in and around the hospital. Also, frring
at close range has resulted in serious internal injuries in
cases where people have been hit by the canister itself.

It is not just over the past six months that live ammuni-
tion has been used by the IDF. For example in December
1986 two Bir Zeit University students were shot dead and
ten were injured. Israeli forces use firearms mainly in con-
frontations ra'ith protesters armed only with stones and
petrol bombs.

The United Nations Code of Conduct says that frrearms
should only be used in the face of armed resistance or
danger to life and where less extreme measures are not
sufficient. The offrcial guidelines given to Israeli soldiers at
the time when the uprising started were to use live ammu-
nition only when lives were endangered, and then to frre at
the legs, Yet in the period from g December 1987 to 13
February 1988 a doctor at Moqassad hospital in Jerusalem
said that 88 patients had been treated there for bullet
wounds, mainly to the head, heart, neck and chest. On 21
March 1988, Rabin is reported to have confirmed an altera-
tion to the guidelines to allow soldiers to shoot directly at
demonstrators who attack them with petrol bombs as long
as they could be individually targeted. As a result in the 5
weeks from mid March to mid April 1988 60 Palestinians
were shot and killed. From mid April deaths from live am-
munition have continued, but at the previous levels.

Prisons
There have consistently been reports of appalling condi-
tions and torture ofPalestinian prisoners in Israeli prisons.
In November 1987 the Landau Commission, set up by the
Israeli government to investigate the activities of Shin Bet
(part ofthe Israeli secret services) gave its report. Although
only part of this report was made public it reveals that Shin
Bet interrogato¡s had admitted carrying out torture and
then lying in court, apparently believing they had the tacit
support oftheir superiors and Israelijudges.

wards have been imprisoned and subjected to beating and
torture.

The prison system has been unable to cope with the large

numbers detained during the uprising. Law in the Seruice
of Man has reported that in Dahriyeh prison near Hebron
there is serious overcrowding with 150 people sharing a
room of 100 square metres, food is limited and of a poor
quality, there are no blankets, sleep is deliberately limited
and toilet facilities consist of a rubbish bin (which con-
stantly overflows) in the middle of the room. Similar reports
are made of the other prisons and new detention camps that
have been opened to cope with the overflow. One ofthese
camps is in the Negev Desert in Israel itself. This is
contrary to international law which states that prisoners
must not be transferred from an occupied area (article 76 of
the Geneva Convention).

Detention and Deportation
A number of specific measures have been used to stifle
resistance to the occupation. Among these are administra-
tive detention, house and town arrest, deportation, curfews
and censorship. All derive from the Defence (Emergency)
Regulations 1945, and their use has intensified since the
uprising began.

Administrative detention is imprisonment without trial
by order of the military commander for a period of up to six
months, which may then be renewed for up to a further six
months. Formerly these orders had to be approved by a
military judge within 96 hours but a recent military order
did away with this requirement. No specifrc charges need
be brought and the evidence is in most cases declared secret
for security teasons so that the detainee has no effective
opportunity to challenge the order. There is some uncer-
tainty as to the number of those currently held in adminis-
trative detention. Official Israeli sources put the figure at
1,900 in May 1988 whereas Palestinian sources put the
frgure far higher.

As an alternative, orders may be issued restricting a
person's movement to the area of their town. Again, these
orders are generally for a period of six months. Conditions
such as reporting to the police or staying in one's house
overnight are usually attached to the order.

Amnesty International has taken up cases where it has
been concerned that individuals have been imprisoned or
restricted for the non-violent exercise ofthe right to freedom
of opinion and expression. Students, lawyers, journalists
and teachers are particular targets for such forms ofpun-
ishment. Løw in the Seruice or Man has stated that four of
its frve fully trained legal freld workers have been placed
under administrative detention. The Israeli authorities are
targeting punishment in this way in an attempt to get at

those they see as being at the root of the uprising and to
prevent the distribution of information abroad.

Deportation, again by order of the Military Commander,
is clearly in breach ofinternational law since both the Uni-
versal Declaration of Human Rights and the 1949 Geneva
Convention prohibit it. Nevertheless since 1967 over 2,000
Palestinians have been deported from the occupied territo-
ries, mostly to Jordan or South Lebanon. There is a right of
appeal to a Military Objections Committee but this sits in
secret and only has power to make recommendations to the
Military Commander. There is also a right of appeal to the
Israeli High Court, but, again, the evidence is always
declared secret on security grounds, and no order has ever
yet been cancelled. In several recent cases the deportees
have withdrawn their appeals since the exercise is so
obviously meaningless and pnly serves to legitimate the
process. In January of this year Israel deported four
Palestinians in the teeth ofworld public opinion. Since then
at least 16 others have been quietly slipped into Southern
Lebanon.

Collective Punishment
It is common for forms of collective punishment such as
curfews, road blocks, house sealings and demolitions to be
employed. Curfews have been imposed since the uprising
began in an attempt to put a stop to the unrest, break up the
growing co-ordination that keeps it going and silence the
world media. On 16 January 1988 all eight refugee camps
in the Gaza Strip and many areas of the West Bank were
placed under curfeq and on 28 March the occupied territo-
ries were declared a closed military area for three days with
a total curfew in the Gaza Strip and severe restrictions in
the West Bank. Telephone lines were cut and fuel supplies
stopped. In the camps, the United Nations Relief and Works
Agency (UNRWA) stated that the army was preventing the
delivery of food and medicine. Reports emerged that those
who attempted to leave their homes were beaten or ar-
rested. Individual towns, villages and camps have been
placed under curfew at different times during the uprising,
sometimes for weeks on end, and schools, universities and
colleges have been closed for much of the time.

The incidence of house sealings and demolitions has es-
calated since 1985. Generally this takes place after the
arrest of a family member suspected of an offence involving
security-related violence, but nearly always before the
suspect has been brought to trial and found guilty. Usually
the frrst inhabitants will know is when soldiers appear and
give them half an hour or less to remove themselves and
their possessions from the house. Sometimes the soldiers
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themselves carry out the removals. They will then seal up
or demolish the building. Permission is always needed to
build in the occupied territories and is rarely granted on the
site of a demolished house. The rubble remains as an
example to the community. In the aftermath ofthe incident
which took place in Beita village on 6 April 1988 when an
Israeli girl was killed by a settler, at least 12 dwellings were
demolished.

All forms of collective punishment are expressly forbid-
den by the 1949 Geneva Convention: article 33 states that
no person may be punished for an offence he or she has not
personally committed. Collective penalties and likewise all
measures of intimidation or of terrorism are prohibited.
Furthermore any destruction by an occupying power of
property in the occupied land is prohibited by article 53,
unless this is rendered absolutely necessary by military
operations.

Above all these methods of detention, restriction, depor-
tation and collective punishment are used by the Israeli
authorities when they frnd it necessary, or desirable, to
bypass the normaljudicial process ofcharging a person for
an illegal activity and then bringing them to trial. This
denial ofthe right to a fair trial including knowledge ofthe
case against you and an adequate right of appeal has been
condemned by Amnesty International.

Censorship

The first few months of the uprising had high media cover-
age in Britain and abroad. After the CBS broadcast in
February Prime Minister Shamir was quoted in Le Monde
as saying'for the first time, we must consider the possibility
ofclosing certain areas to the press, in order to reduce the
harm which they cause unjustly to the country... thejour-

nalists don't want to listen to us; they look to the Arab
sources; some ofthem even live inArab areas and take their
information from their neighbours.' On 4 March 1988 a
road block was set up and the press was stopped from
entering the West Bank from Jerusalem. Then for the hrst
time since the occupation began on 28 March, the West
Bank and the Gaza Strip were declared closed military
zones for three days and since then those areas have
regularly been closed to the press.

Life has been made diflicult for the foreign press in other
ways. Photographers have been attacked and beaten by
Israeli soldiers,journalists have had their press credentials
suspended, been threatened with expulsion and had frlms
confiscated. At the beginning of March the Palestine Press
Service, whichhadbecome a major source ofinformationfor
foreign journalists, was closed by the authorities and all
Palestinians were forbidden to distribute information in
the mail boxes ofjournalists at the press centre in Jerusa-
lem.

However, Palestinian journalists, although they retain
access to many places closed to foreign journalists, risk
much more by continuing to try to report what is happening
in the occupied territories. On 29 May AI Føjr, a weekly
Arab newspaper printed in Jerusalem, printed a list of 30
Palestinian journalists held under administrative deten-
tion. Many more have been arrested.

All Arab newspapers published in Jerusalem must be
submitted to the Israeli censor before publication. Entire
news articles are commonly removed by the censor. In
extreme cases the Israeli authorities have closed down
newspapers, either temporarily or permanently. Other
harassment includes raids on press offices, cutting tele-
phone lines and deportation (three journalists have now
been deported).

Although Israeli newspapers are not subjected to the
same strict censorship laws, Israeli critics of the govern-
ment have not escaped censorship. In February this year a
small left wing weekly paper published in Hebrew and
Arabic, Derech Hanitzotz, was shut down. Its editor, Mrs
Michal Shwartz, was arrested in April; the other three
members of the staffhad already been arrested and one of
them has been adopted by Amnesty International as a
'prisoner of conscience'.

The authors uisited the West Banh this year. This article is drawn
from eye-witness accounts as well as other sources including Israeli
legal textbooks, reports of Amnesty International, information
published by Law ín the Seruice of Man and, the Alternatiue
Information Centre in Jerusalem, briefings from the Council for
the Ad,uancement of Arab-British Und,erstand,ing and. UN materi-
als.

A GITY THAT

TOFIGHT

1. Puerto Rico
!!e Haldale Society deplores the fact that g9 years after
US colonial intervention, Puerto Rico remains one of the
few c
with
raide
p_ersons_, wh9 norr await trial in Hartford, Connecticut,
charged with a bank robbery which took ólace in 19g8.
These defendants are in fact members of the puerto Rican
independence movement.

This Society therefore resolves:

(1) to recogrrise and support the right ofthe puerto Rican
people to self-determination and independence, pursu-
ant to UN Resolution 1514 (XV) of 1960;

(2) to demand the immediate withdrawal of the US from
Puerto Rico;

(3) to demand the unconditional release of the puerto
Rican activists in Hertford,
Connecticut; alt tthey should
have a fair trial Rico;

(4) to write to the US authorities to demand the immediate
release of the Puerto Rican activist Filiberto Ojeda-
Rios, who has been remanded in custody since his
arrest on 30 August 1985, at 33 months the longest
period spent on remand awaiting trial in modern US
history.

2. South Africa
The Haldane Society condemns the recent actions of the
South African apartheid regime in intensifying its repres-
sion ofthe liberation struggle in SouthernAfrica, in particu-
lar:
(1) the murderous attempt on the ìife of Albie Sachs and

the murder of Dulcie September while each was on the
territory of another sovereign state;

(2) the unlawful kidnapping and abduction ofMr Ebrahim
Ismael Ibrahim from the territory of Swaziland;

(3) the repression of children in SouthAfrica, including the
detention between 1984 and 1g86 of 11,000 children
without trial, the arrest of 18,000, the holding of
173,000 in police cells awaiting trial, and the killing of
300 children by the security forces;

(4) the detention in solitary confinement without charge
for 23 months of Raymond Suttner, senior law lecturér
atWitwatersrand University and Tlansvaal Education
Officer of the UDF;

(5) the sentencing to death ofthe Sharpeville Six;
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(6) the intensifying attacks on freedom ofspeech and ofthe
press, and of democratic organisations.

The Haldane Soci with all those
instruggle agains a, inthe front-
line states'and ev ist oppression
are to be found.

The Executive Committee are instructed to liaise with
other relevant organisations with a view to taking solidar-
ity action, including picketing of the SouthAfricânãmbassy.

3. Nicaragua
The Halda s the attempts by the US tointimidate sovereign independent andlegitimate ragua, and resólves:
(1) to demand the immediate removal of all US forces from

Central America, in particular condemning the recent
provocative manoeuvers conducted by US troops on the
territory of Honduras;

(2)

Central America and the Caribbean basin.

4. Palestine
The Haldane Society condemns the ruthless and bloody
repression by Israel ofthe legitimate struggle ofthe palej-
tinian people, particularly in the West Bank and Gaza
Strip, territories unlawfully occupied by Israel, and gives
its full support:

(1) to the right of self-determination for the palestinian
people;

(2) to the right ofthe Palestinian people to an independent
state of Palestine, consistent with the legitimate terri-
torial integrity ofthe state oflsrael;

(3) to diplomatic recognition for the palestinian Libera-
tion Organisation as the legitimate representatives of
the Palestinian people.



5. Soviet Union
The Haldane Society welcomes the resolution of the plenum
of the Supreme Court of the USSR on 4 February 1988
rescinding the verdicts and dismissing the cases against
N.I. Bukharin, A.I. Rykov, Kh.G. Rakovsky and others, who
were, in March 1938, condemned as members of the so-
called'Anti-Soviet Bloc of Rights and Tiotskyists'.

Thg Society pledges full support to the commission of the
Politburo of the CPSV announced by Mr Gorbachev on 7
November 1987, which is examining materials connected
with the repressions ofthe 1930s, 1940s and early 1950s;
and to the investigations of the USSR Procuratofs Offrce
and USSR Supreme Court.

The Society applauds the words of Mr M.A, Marov, a
member of the USSR Supreme Court, who said (Izuestia 7
February 1988):

'First, the assessments voiced in the report have been
arrived at with much suffering by the party and the
people, they reflect collective thoughts, and are not
dictated by anything apart from the desire to affirm
the truth about the past - for the sake ofthe present
and the future. Second, it is obvious that, if not now
then tomorrow, truth and justice will prevail. I am
glad that this has been done now. I am glad that
neither the General Secretary nor the public, nor any
of us has shifted the resolution of these matters on to
another time and another people's shoulders. It was
up to us to do it. And we have done it.'

The Society gives full support to the general reform ofthe
Soviet legal system now in progress; and resolves to
strengthen ties between the Haldane Society and theAsso-
ciation of Soviet Lawyers.

6. Local Government
The Haldane Society, as the constituent body ofa Society of
Socialist Lawyers, condemns and abhors the avowed aim of
the Tory Government to eliminate socialism in Britain, in
particular in local government.

This Society therefore resolves:

(1) to condemn the use of local government legislation,
exemplified by Clauses 17 and 18 of the Local Govern'
ment, to prevent the legitimate right of local authori-
ties to boycott the products of apartheid;

(2) to condemn the attempt, in the same legislation, to use
local authorities as a means of repressing gay and
lesbian rights;

(3) to condemn the proposed abolition ofthe Inner London
EducationAuthority, and the senseless and destructive
splitting up of London education between the bor-
oughs, with the effect that the poorest boroughs will
have the least provision; and the intention, in the
Education Bill, to use curriculum controls to prevent
the propagation of points of view unpalatable to the
Government;

(4) to condemn the Poll Tax legislation contained in the
Local Government Finanace Bill, which will penalise
the poor in favour of redistribution to the rich, and will
discourage working class people from registering to
vote, while threatening important civil liberties;

(5)'.to condemn the proposals contained in the Housing
Bill, which will drastically increase the numbers of
homeless families, while removing properties from
local authorities obliged to rehouse them, and which is
intended to bring an end to the socialist policy of
providing decent housing at an affordable rent for those
in housing need;

(6) to condemn the use of surcharge and exclusion from
participation in local politics, to penalise Labour and
other councillors in Lambeth, Liverpool, Camden,
Southwark and Hackney, who have done no more than
to attempt to defend local jobs and services in working
class communities. This Society abhors such use of
frnancial penalties, which are savage, intimidatory and
unparalleled in the British legal system, and are im-
posed exclusively upon Labour local government.

The Haldane Society resolves to give every assistance,
including lobbying and provision ofexpert advice in Parlia-
ment, to defeat the new proposals; to raise frnancial support
and give legal and organisational assistance to surcharged
councillors; and to respond in every way within the re-
sources of the Society to all reasonable requests for help.

7. Strip Searching
The Haldane Society:

(1) condemns the use of strip searching as a form of
degradation and humiliation. It is a technique of
repression which has been used systematically against
Irish Ræpublican women in prison and police custody.
In Armagh gaol women have been forcibly strip
searche{ while menstruating, when heavily pregnant,
and six weeks after giving birth. Such searches have
been shown to have no security value, yet they con-
tinue;

(2) condemns police abuse of the power to search on arrest
and the use of strip search without justification par-
ticularly to degrade and humiliate black women, black
youth, political activists, lesbians and gay men;

(3) condemns the arbitrary use ofstrip searching at cus-
toms, and at military establishments;

(4) notes the increasing number of prison oflicers and
medical staffwho are themselves speaking out against
strip searching;

(5) further notes the availability of a variety of alternative
methods, including sophisticated technology, of tracing
drugs, explosives and metal objects concealed on the
body;

(6) calls for an immediate end to strip searching;

(7) resolves to send a donation and letter ofsupport to the
United Campaign Against Strip Searching.

8. Rape and the Legal Procèss
The Haldane Society:

(1) condemns the recurring examples of sexually stere-
otyped, crude and intimidating treatment of rape vic-
tims by judges and lawYers;

(2) commends the Metropolitan Police for its introduction
of 'rape suites' where examination and interviewing
can be carried out in an environment less threatening
than a police station;

(3) calls on the Council for Legal Education, the Law
Society, the Senate ofthe Inns ofCourt and the Bar and
the Judicial Studies Board to set up a programme to
educate the present and next generation oflawyers and
judges on rape and the effect on rape victims, including
rape trauma sYndrome;
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(4) recognising the exceptionally vulnerable position ofthe
victim as the key prosecution witness in a rape trial,
demands the right for rape victims to be legally repre-
sented during both'old style'committals and trials for
rape, under the provisions of the legal aid scheme,
amended as necessary to include such representation;

(5) calls on the Law Society and the police to make provi-
sion for and encourage rape victims to seek legal advice
when they attend police stations and before they are
called upon to give evidence before any court and to
adapt the advice at police stations scheme to ensure
that advice can be available on an emergency basis.

9. Clause 28
The Haldane Society condemns the attack on the lesbian
and gay community in section 28 of the Local Government
Bill. In particular the society notes that the section may
have the following consequences:

(1) that state schoole will be inhibited from presenting any
positive images of lesbians and gay men or providing
any corrective to antagonistic attitudes towards lesbi-
ans or gay men;

(2) that local authorities will be inhibited from giving
frnancial assistance to lesbian and gay advice, support
or counselling services;

(3) that local authorities will be inhibited from giving
financial assistance to arts projects in which lesbians
or gay men are portrayed sympathetically and that
public libraries may be obliged to withdraw publica-
tions in which homosexual themes are treated posi-
tively.

While criticising the whole intendment of this section this
Society further notes that as a result of its phrasing the
section is open to very wide interpretation and therefore
condemns it as bad and dangerous law.

This Society recognises that section 28 has been intro-
duced at a time of increasing intolerance and bigotry to-
wards lesbians and gay men and that the clause can only
serve to confirm such attitudes.

10. Discrimination Against
Lesbians and Gay Men
The Haldane Society supports the introduction of legisla-
tive measures designed to prevent discrimination against
lesbians and gay men in the work place on the ground of
their sexual orientation.

11. Housing
The Haldane Society unreservedly condemns the proposals
in the new Tory Housing Bill. which represents the most
serious attack on tenants ofcoúncil housing and on all those
needing secure rented homes at reasonable rents for 70
years.

This Society believes that the Housing Bill will do noth-
ingto increase the supply of private rented accommodation
and that, on the contrary, its proposals will lead to a
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decrease in the amount of rented housing available at
reasonable rents; that it will increase the numbers of
homeless people, the amount of overcrowding and the rate
ofillegal evictions.

This Society opposes, in particular:

(1) the proposals for abolishing rent control and allowing
market rents for new private lettings in circumstances
where no guarantee has been given that Housing
Benefrt will be increased to pay for such rents;

(2) allowing landlords to let on'shortholds'with no secu-
rity oftenure for tenants;

(3) increasing rents for new Housing Association lettings
by cuttinggovernment subsidy and by forcing Housing
Associations to raise funds from private sources;

(4) creating neÌv unaccountable HousingAction Tbusts in
selected areas, formed to take over public rented hous-
ing and to give it away to private oÌvners;

(5) allowing landlords to take over council housing unless
a majority of all affected tenants say no to such a
takeover,

12. Abade Unions
The Haldane Society demands that the Employment Act
1988 be repealed. It serves only to attack democratically
determined internal union structures; to promote divisions
within the workplace and the union and to subject the latter
to wholly unnecessary financial and administrative bur-
dens.

13. Social Security
The Haldane Society deplores the recent changes made to
the Social Security system and demands that instead of
legislating to undermine and further restrict an already
inadequate benefrts system, that positive steps should be
taken to make proper frnancial provision for all those in
flrnancial need.

14. Abortion
The Haldane Society:

(1) condemns the current Private Membels Bill intro-
duced by DavidAlton MP which would restrict abortion
rights of the most vulnerable women by criminalising
most abortions carried out after 17 weeks ofpregnancy,
and expresses its abhorrence ofthe very well financed
emotive and misleading campaign in support of this
Bill which has overshadowed and prevented any hon-
est consideration ofthe issues;

(2) condemns the present de-facto restriction on NHS
abortions due to lack ofresources, shortage ofstaffand
reduction in the number of beds in NHS hospitals
which in some health authority areas has resulted in
the imposition of a limit for NHS abortions as early as
12 weeks ofpregnancy;

(3) also condemns the Bill introduced byEdward Leigh MP
which would, in the case of any woman not resident in
the UK, require any doctor carrying out an abortion to



notify the women's doctor in her home country, thereby
denying her the confidentiality which is fundamental
to a doctor-patient relationship and putting them,
including those from Eire, at risk of prosecution be-
cause they have chosen to terminate their pregnancies;

(4) reaffirms the commitment of the Haldane Society to
lawful, free and safe abortion on demand for all women
and calls for immediate legislation:

a) to extend the provisions ofthe 1967 AbortionAct to
Northern Ireland

b) to enable self-referral for NHS abortions up to the
end of the 12th week of gestation, thereby facilitating
abortion at an early stage of pregnancy and bringing
the UK in line with thð majoritÍ of olher Europîeañ
countries.

15. Gibraltar Enquiry
The Haldane Society notes:-

(1) that the killing of three unarmed civilians at point
blank range by British soldiers of the SAS regiment in
Gibraltar is prima facie a case of unlawful homicide;

(2) that the only investigation into the circumstances of
these deaths proposed by the government is a coronels
inquest, which both procedurally and constitutionally
is inadequate to discover the truth of all the circum-
stances in which the deceased met their deaths;

(3) that a previous enquiry into a shoot to kill policy in
Northern Ireland itself, was the subject ofserious alle-
gations of interference and conspiracy to pervert the
course ofjustice, although the full facts have not been
disclosed to the public;

(4) that there is substantial reason to believe that not all
material witnesses'liave been interviewed by the inves-
tigating police or will be called as witnesses at the
inquest

and therefore calls upon HM Government to establish
a full judicial enquiry into all the circumstances of the
deaths, and the legality ofmeasures whereby persons
suspected of serious crime are shot dead rather than
brought to trial before a court ofjustice.

16. Royal School for the Blind
Tþaining Sheltered Workshops
1. Whereas the Royal School for the Blind (RSB) was

established under Royal Charter as an autonomous
and independent charity for indigent blind persons in
the year 1799.

1.1 And whereas in 1902 the aforesaid charity was re-
located at252/264Waterloo Road, London, SE1, where
it continued to carry on the training and employment of
indigent blind persons.

1.2 And whereas the property used for the purposes of
training and employment of indigent blind persons is
known as the RSB Tlaining Sheltered Workshops for
fhe Blind.

1.3 And whereas the aforesaid charity have as the prin-
ciple aims and purposes the training and employment
ofindigent blind persons, for which the aforesaid char-
ity receives donations, subscriptions, bequeathments,
capitation grants from local authorities/lManpower

Services Commission (MSC) and generous financial
contributions from the general public and others in
futherance of the aforesaid principle aims and pur-
poses.

1.4 And whereas they were at the 31 March 1988 approxi-
mately 47 registered blind and disabled employees at

in carrying on the
mats, e.g., matfin-
.g., hand/machine

Reproductive
Rishts:
Clãiming The
MoralHighGround

Alison Lee

1.6 And whereas the sale of the RSB
freehold will mean the demise of
Sheltered Workshops for the Blind.

property
the RSB

with the
Tïaining

1.7 And whereas the demise ofthe RSB Tïaining Sheltered
Workshops for the Blind creates enormous ãnd serious
economic and social problems forthe blind and disabled
employees and their families. It will also mean redun-
dancies which, for many would mean remaining at
home, and vegetating.

1.8

disabled persons.

The Haldane Society strongly deplores and deprecates the
action of the RSB charity in wanting to sell the RSB

hops
o the
this

workplace.

The Haldane Society pledges to:-
(1) immediately write to the Charity Commission, regard-

ing the Society's resolute opposition to the proposed
sale of the aforementioned property;

(2) immediately to make a public statement in support of
the blind and disabled employees at the RSB Tlaining
Sheltered Workshops for the Blind;

(3) to assist the blind and disabled employees at this
workplace as may be deemed necessary or appropriate
to ensure the continuity ofthe RSB Tfaining Sheltered
Workshops for the Blind, thereby afording present and
future blind and disabled persons enhanced training
and employment opportunities.

Recent developments in reproductive technolory could
bring about a fundamental change in the reproductive proc-
ess and the structuring of family life. Yet the debate con-
cerning the morality of these medical advances has been
dominated by the traditional concerns ofthe political right.
Aserious attack on civil liberties, and in particular women's
rights, is taking place. It is imperative that the left shifts the
parameters of the debate.

Following the publication of the Warnock report in 1984,
the goverñment introduced legislation to implement its pro-
posals concerning commercial surrogacy, but was unsure
how to approach the report's recommendations concerning
fertilisation and embryology. A consultation document was
published in December 1986, followed by the White Paper
Humøn Fertilisøtion ønd Embryology: A Frameworh For
Legisløtion late last year. This affrrmed the government's
intention to legislate in this Parliament.

Limited Availability
The moral debate in the Warnock report takes as its terms
of reference a concern for the continuity of the nuclear
family. The family is initially extolled as a valued institu-
tion within our present society, and treatment for infertility
is recommended for the heterosexual couple, living together
in a stable relationship. The arguments for the availability
of treatment for single women and men, for people living in
non-nuclear family arrangements, and for lesbian and gay
couples are rejected out ofhand:

'........we believe that as a general rule it is better for
children to be born into a two-parent family, with both
father and mother, although we recognise that it is
impossible to predict with any certainty how lasting
such a relationship will be.'

The White Paper, among other things, proposes the estab-
lishment of a Statutory LicensingAuthority (SLA) to regu-
late and monitor practice relating to medical, professional
and ethical questions. The SLAwill exercise its functions
not just in relation to experimentation on embryos created
in uitro and the storage of embryos, but also in relation to
the use of donated gametes (semen and eggs). This aspect
ofthe proposals represents an attack on the rights ofwomen
wanting artificial insemination by donor (AID).

The SLA will 'license those providing the infertility serv-
ices' subject to its conditions, report to Parliament, and
'provide gu.idance to the freld on good practice.'The condi-
tions for licensing infertility services will undoubtedly
contain client-assessment criteria similar to that proposed
in the Warnock report. It is stated in the White Paper that
a formal statutory procedure to assess suitability would be
inappropriate, but that in granting licences the SLA will be
required to take account ofcentres'procedures for deciding
whether to offer treatment to particular'couples'.

The White Paper also provides that'it will be a criminal
offence....to use gametes donated by a third party to create,
by artifrcial means, an embryo inside the body without and
appropriate license from the SLA.
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Nuclear Power

The draconian measures contained in the White Paper are
above all designed to limit access to reproductive technology
for those outside the ideologically-laden nuclear family
unit. This must be seen as part ofthe concerted attack on
alternative family forms being perpetrated by the moral
right in the name of the return to Victorian values. The
Tories have successfully stage-managed a media outcry
over recent years over the 'moral disintegration'of society.
Rhodes Boyson's infamous attribution of inner-city decay to
the prevalence of one-parent families, and Nicholas Ridley's
recent comment that the housing shortage is due to high
divorce rates are only examples. The reference in section 28
of the Local GovernmentAct to'pretended family relaùion-
ships' is perhaps the culmination of this ideological on-
slaught.

The nuclear family is extolled by the political right as not
only the most meritorious but also as the'natural'environ-
ment for the raising of children. Challenges to the ideologi-
cal supremacy of the nuclear family are hailed as attacks on
the natural order. The law is therefore used to control the
mechanics of reproduction. The eugenicist propoganda
slogan of 'more children from the ht, less for the unfit' is
becoming a material reality.

Authoritarianism
Control of reproduction has long gone hand in hand with
various forms of authoritarianism ; it has featured as
central to imperialist strategies, from the cold-blooded
genocide accompanying colonisation, to the testing of Depo-
Provera on Third World women. The history ofreproductive
experimentation has been one of oppression. In sharp
contrast is the reproductive revolution currently promised
to women in the West by the 'technodocs'. This double
standard is also perpetuated as a means of control within
the state, in the alienation ofnon-nuclear and particularþ
black family forms. This process purports to legitimise a
diversity of attacks on non-nuclear families, not least
through oppressive immigration legislation.

In the reproductive technology flreld as in so many others,
the right has consistently set the political agenda in recent
times. Stuart Bell's role as self-appointed defender of 'The
Family'in the Cleveland affair is a recent illustration of the
way in which the traditional left has espoused 'family
values'over and above any commitment to analysing their
more oppressive aspects. The frasco over the Parliamen-
tary Labour Party's original response to clause 28 is a
classic example of the left not wishing to be labelled anti-
family, and thus failing to intervene in the debate at a
crucial stage. It must be noted that in so doing the Labour
Party seriously misjudges the strength offeeling aroused by
what was overwhelmingly seen as a civil liberties issue.

The lessons of such a mistake must be learnt. The inter-
vention of the law in the question of who may receive
medical help in conception, and the attendant criminalisa-
tion of those who practice self-insemination, must be op-
posed as a threat to civil liberties. It is time for the left to
enter the moral debate uninhibited by the concerns of
traditional family values ; time to wake up to the fact that



in Britain today we live in a variety of arrangements, of
which the nuclear family is not the most prevalent. The civil
liberties of lesbians and gay men, of single parents, of
collective households and so many others should be a
natural constituency for the left. rWe must learn to take the
moral high ground on our own terms.
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Bindovers:
Tþick or Tbeat?
There is clearly a need to reform the archaic powers of
binding over to keep the peace and be of good behaviour.
These powers, which can be exercised by a tribunal ofits
own motion, are, arguably, unconstitutional. Dicey once
noted that a fundamental is that no
person is punishable or c suffer in
bodyoringoodsexceptfor awestab-
lished in the ordinary legal manner before the ordinary
courts ofthe land. However, under the Justices ofthe Peace
Act 1361 and at common law, a person can be bound over by
a court éVen though that personhas not engaged in criminal
behaviour.

Arbitrary and Uncertain
This power contravenes the rule of law doctrine noted
above, and cannot be justified by any recognised
constitutional principle.

The use of bindovers for non-criminal conduct also
causes concern in that the sanctions attendant to the power

person can be imPrisoned for an un-
ing to be bound over, even though the
ay be non-imPrisonable. Further, a

person who agrees to be bound over but misbehaves can be
òrdered to forfeit a specifred recognisance. In the event of a

breach of the bindover order, this amounts to an indirect
fine, ofben in excess of the statutory minimum for the
substantive offence.

A second relevant constitutional tenet is the need for cer-
tainty in the exercise of criminal sanctions' However, bind-
overs create uncertainty in the criminal law. The unfettered

defendants can be bound over.

Flexibility
Deópite these criticisms, the bindover has an important
practical use in several areas' In public order cases, where
lhe.e are large scale arrests which often involve hotly
disputed factual situations and trivial aÌlegations, the
binãover is used as a compromise. This saves court time and
ensures no conviction follows. However, many public order
cases could be averted by more sensitive poÌicing'

Daniel NinaSecondly, where the prosecution case is weak, defen-
dants nonetheless may feel unable to go through the stress
ofa trial. They accept a bindover as a quick means ofdis-
posal. Ideally, a fully staffed, effrcient Crown Prosecution
Service, able and willing to review cases would not prose-
cute where the evidence is weak. In reality of course the
Crown Prosecution Service does not act as a Ministry of
Justice.

The third area in which bindovers are of some value
relates to gross indecency. Where two consenting adults
perform a homosexual act in a public place, but the allega-
tions do not fall within section 5 of the Public Order Act
1986, the bindover is used by the courts instead of a criminal
conviction. This compromise is not ideal since it conceals
the need to decriminalise homosexual acts. TÏibunals recog-
nise this need in a covert way by binding over defendants.

In all three areas, there is need for law reform. Since
reforms are unlikely to be imminent, retention of the bind-
over at least provides tribunals with some flexibility in the
way they dispose ofcases.

The bindover can also be used creatively in defusing
neighbour/domestic disputes. A device equivalent to the
bindover could be created in this area to provide a broader
and more adaptable remedy than those currently available
under the Domestic Violence and Matrimonial Proceedings
Act 1976 and the Domestic Proceedings and Magistrates
CourtAct 1978. This would also have the advantage that a
complaint might pre-empt violence.

Codification
Since the law governing bind-overs is archaic and ill-
defined, reform is required. This could be achieved by
codifrcation in the following terms:

1. A person is not of good behaviour if s/he intentionally
causes harassment, alarm or distress to another with-
out reasonable excuse.

2. A person breaches the peace if s/tre uses or threatens to
use violence to the person or to property in his/her
presence.

3. A bindover order be defrned as an order that the person
bound over be ofgood behaviour and"/or keep the peace
for a frxed period of time in a frxed sum of money, which
is forfeit should the person fail to be ofgood behaviour or
breach the peace.

4. A court has the power to bind over if and only if proceed-
ings have been commenced by a complaint by an alleged
victim or by a police constable.

5. Before a court may bind over it must be satisfred on the
balance ofprobabilities that the person has not been of
good behaviour or has breached the peace.

6. rWhere a person is arrested for breach of the peace, then
the BailAct 1976 and the Police and Criminal Evidence
Act 1984 shall apply.

7. There should be:
(a) a maximum sum of money in which a person may be

bound over and;
(b) a maximum period of detention for failure to consent
to being bound over.

8. Where a person is convicted of an offence, a bindover
may onlybe ordered if no other penalty is imposed for
thal offence, and the recognisance does not exceed the
statutory fine for that offence.

In conclusion, pending legal reform, the bindover has a
limited but sometimes useful role to play in criminal pro-
ceedings. Nevertheless its unconstitutional nature makes
its generaÌ use and retention undesirable.

This article is Haldane Crime Sub-Committee's
response to the ion Worhìng Paper No'103, which
examines and i ts on powers to bindouer.

US Repression In
Puerto Rico
Puerto Rico has recently experienced severe repression,
and grave violations of the civil and human rights of its citi-
zens. In particular there has been repression ofthe progres-
sive sectors who are struggling for the independence and
self-determination of the island.

Puerto Rico is a Caribbean island of Spanish heritage.
From 1898 it was a colony of the U.S. Its offrcial name, the
Commonwealth of Puerto Rico, represents the new rela-
tionship established by the US in the mid 1950s at a time
when the struggle for independence ofthe so called Third
rWorld countries was spreading across the world. In 1950 the
US Congress enacted the Federal Relations Act, which es-
tablished the current legal status ofPuerto Rico. The Act
states that both countries are equal partners under the
nature of a compact, and that no US Law will apply in
Puerto Rico if it is locally unapplicable, i.e. contrary to the
laws and constitution enacted by the Puerto Rican people.
At the same time Congress passed Public Law 600 allowing
the inhabitants ofthe island to write theirfrrst constitution,
on condition that the frnal draft should be submitted to Con-
gress for approval. In 1952 the Constitution of El Estado
Libre Asociado de Puerto Rico (Free Associate State of
Puerto Rico) or the Commonwealth of Puerto Rico, was
inaugurated representingthe beginning ofa'sui generis' re-
lationship, recognized as a unique relationship no longer
colonial, by the United Nations in 1953.

On paper the Constitution is one of the most advanced in
Latin America. However, actions recently perpetrated by
the FBI have shown the lack of respect the US has for our
people and our institutions.

Illegal Tþeatment

On 30 August 1985 an 18 month FBI investigation con-
cluded with the indictment and arrest in Puerto Rico of 15
well known Independista leaders. They were charged with
conspiracy, and robbery of $7.1 million from the Wells Fargo
Security Company in Hartford, Connecticut. The FBI also
claimed - in the first indictment, although not in a subse-
quent one - that all those arrested were part ofa clandes-
tine group called Los Macheteros (The Machete Wielders)
who oppose the US presence in Puerto Rico through armed
struggle. Further, they said that gifts, money, and food
distributed by the Macheteros in poor communities in
Puerto Rico and in the US included the proceeds of the
robbery. All the defendants were extradited to the US
mainland - using military equipment and installations -
where they are still facing a trial for which no date has been
set.

FBI Dirty Tþicks

The importance of the case lies in the FBI's violations of
customary rules of international law, of the Puerto Rican
Constitution, and of US laws in the treatment of the defen-
dants since their arrest,

The FBI carried out surveillance ofthe defendants using
telephonic wire tapping which is permitted under US laws
but not by the Puerto Rican Constitution's Bill of Rights.
Also, the US prosecutor has invoked the Bail Reform Act
1984. This act empowers the judge to order a defendant to
be remanded in custody pending trial if he may abscond or
is a danger to the community. Seven of these Independista
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leaders remained in jail for an average of l-6 months: one
was recently released, after 30 months, on payment of one
million dollars'bail, and on condition he wears an electronic
bracelet which signals his movements to the local FBI offrce.
The defendant Filiberto Ojeda-Rios, who is represented by
Haldane Society member Richard Harvey, stayed on re-
mand for more than 32 months, the longest period spent by
anyone in custody in the modern history of the US. He got
bail last May under severe conditions, including $1 million
bail: house curfew from 8 p.m. till 10 a.m.: residence in
Hartford with his attorney: and the wearing of an electronic
bracelet. The Puerto Rican Constitution does not allow
anyone to spend more than six months in jail pending trial.

The exclusion ofillegally obtained evidence is now being
sought at pre-trial hearings. Cross-examination ofthe FBI
agents who participated on the electronic surveillance has
demonstrated multiple violations of US Law; for example,
non-illicit conversations were recorded together with
couples in intimate conversations or even making love. The
judge is being asked to exclude over a thousand illegally
recorded cassettes. Other FBI practices are even more
sinister. The FBI's Psychological Department produced
psychological behaviour profrles of nine of the defendants,
using the excuse that this was necessary in order to frnd out
whether they would resist arrest. The profiles cover every
aspect ofthe defendant's personality from sexual habits to
taste in food.

Finally, although all the evidence is in Spanish and was
gathered in Puerto Rico; although the conspiracy is alleged
to have taken place there; and although the families,
friends and community of the defendants are there the trial
will take place in Hertford, Connecticut, where the possibil-
ity of a fair trial with the peers of your community as jurors
(guaranteed by the Puerto Rican Constitution) does not
exist.

The case of Puerto Rico reflects the problems of colonial-
ism. As the United Nations Special Commission on De-
colonization has declared, a better life for the inhabitants of
the island is dependent upon their achieving independence
and self-determination. The case of the Puerto Rican 15 in
Hartford is only one example ofthe violations ofthe civil and
human rights of the Puerto Rican people, committed by the
US government. In lending their support to these Inde-
pendentista leaders, progressive Ìawyers in Great Britain
will also be lending their support to the struggle for Puerto
Rican independence.

Daniel Nina is a Puerto Rícan Attorney.
For further information or any financial donation to support

the campaign, please contact the Puerto Rican Support Committee,
LAHA, Priory House, Kingsgate Place, Lond.on NW6 4TA.
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Why lVait Till Someone Gets Hurt ?
Safety Injunctions.
In April 1985 a worker employed by a firm in Barnsley was
admitted to hospital with acute lead poisoning. Only then
did it emerge that local factory inspectors had issued im-
provement and prohibition notices on the firm for years.

A launderette owner had faulty washing machines
which carried'on spinning after the doors were opened. A
woman had her hand amputated at the wrist as a result.
The launderette owner failed to repair the machine even
then, and the Health and Safety Executive were too busy to
do anything about it.

Toothless Watchdog
Stories like these make depressingly familiar reading to
personal injury lawyers and union offrcials used to inade-
quate enforcement ofsafety standards, both in and outside
the workplace. It would be naive to expect the understaffed
and underfunded Health and Safety Executive to stop'the
increase in serious accidents which the Thatcheryears have
witnessed. The HSE have documented this increase in their
own research.l

Every PI practitioner knows that complaints of health
hazards and perilous death traps are often ignored until an
accident happens because of complacency, unwillingness to
be diverted from pursuit of profit, or simple inertia. Must
those put in danger by someone else's cavalier attitude to
safety stand idty.by waiting for someone to get hurt?

Creative Lawyering
I would argue that it is time to look closely at an area of the
law which has barely ifever been exploited: the right to a
preemptive injunction to compel the elimination of a safety
hazatd,.

The development of employees' injunctions to stop dis-
missals arose out of frustration with the inadequacy of dam-
ages and industrial tribunal remedies. This provides an in-
structive parallel: there is now a need to develop the poten-
tial for claiming injunctive relief against employers and
others who shirk their safety responsibilities under com-
mon law aird statute. The frrst step in this process must be
to look at the scope for existing case law.

Public and Private Nuisance

Public nuisance is a crime as well as a tort and can ground
an injunction if the plaintiff establishes a real risk of
'imminent and irreparable' damage (this criterion is looked
at below). The public nuisance cases arose mainly in the last
century from the industrial revolution. Several cases were
concerned with attempts to prevent smallpox hospitals
from opening, by people who lived nearby. They usually
failed because their medical evidence about the risk of
infection was not strong enough, and because the judges
tended to side with the scientists who were trying to wipe
out smallpox. But an injunction was and is available in
principle. To succeed the plaintiffhas to be one of a class of
persons likely to suffer special damage.2

Public nuisance claims could in theory be used to combat
safety hazards from large scale environmental pollution
such as from lead in petrol or acid rain. The diffrculty is of
course to get strong enough scientifrc evidence to overcome
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the soothing and reassuring reports put out by scientists in
the pay of multinationals and government.

An injunction is also available to avert a threat to the
plaintiffs safety ifthe threat consists ofa private nuisance,
within the legal meaning of the term. The trouble is that the
plaintiff can only sue if sÀe has an interest in the land
affected by the nuisance.s For those not falling within that
tiny category ofplaintiffs the law ofnuisance is no help.

Contract Claims

Ifthe person whose safety is threatened is employed by the
person who fails to remove the threat, then the employer is
in breach ofcontract. The employefs duty to provide a safe
system of work, etc under Wilsons & Clyde CoaI v Englisha
is usually regarded as part of tort law, but there is a
corresponding contractual obligation which can ground
constructive dismissal claims if the employees leave to save
themselves from a seriously unsafe system of work.6

-This is a pretty useless remedy since the worker has to
prove that the breach was 'repudiatory' in an industrial
tribunal and if successful is left with inadequate compensa-
tion and no job. A much better remedy would be to stay in
thejob and get rid ofthe safety hazard by an injunction. Any
breach of contract, repudiatory or not, is remediable by
injunction, provided t;he Cyønømid tests are met. Imagine
an employer trying to argue that damages would be an ade-
quate remedy in a case where the defendant's crane could
drop a large object on the plaintiffs head at any moment.

Yet astonishingly there is no reported case that I can frnd
where an employee has eliminated a safety hazard by
means of an injunction. If any reader knows of one I would
be glad ùo hear about it. The section inHøruey on Industrial

Reløtions entitled 'Remedies for Breach of Contract' does
irot even mention injunctions except in the context ofdis-
missal. Sweet and Maxwell's Dncyclopedia of Heølth and
Søfety øt Worh does not mention injunctions at all.

I am not ignoring the possibility ofreprisals against an
employee who dares to go to court to enforce safety stan-
dards. As usual, a unionised workforce which can make a
mr,rltiple-plaintiff application, coordinated by the union, is
the best form ofprotection.

Negligence and Statutory Duties
If an employer, or some other person subject to a statutory
duty relatingto safety, iqjures the plaintiffby breachingthe
duty, then there is an action for damages if the plaintiffis
within the class protected by the statute; or ifthe statute
protects all citizens and the plaintiffhas suffered special
damage over and above the rest of the public.6

There is also a potential right to an injunction to prevent
the breach of statutory duty but this is subject to the
wording of the statute which the court could construe as
providing for an 'exclusive remedy'in some other quarter.T
Cases wherè an employee seeks to force an employer to
comply with a statutory duty by injunction could run into
this snag because of the powers of the HSE to enforce
statutory duties by other means, i.e. improvement and
prohibition notices and criminal prosecutions.

Can a person restrain by injunction a negligent act or

5
Employers would think twice about

allowing an unsafe practice to continue
if they received a letter before

action requiring an
undertaking to stop the hazard..
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omission? This simple question has never been defrnitively
answered by the common law, and it is time that it was - in
the aflirmative. The negligence could consist of a continuing
failure to act - as in the case of the laundrette owner who
allows a'death trap'to go unchecked - or it could involve a
plan to introduce a new and unsafe practice, such as the
introduction of ticket barriers in stations which would
prevent escape in the event of fire. The question is of
particular relevance outside the employment freld since the
contractual remedy (above) can be used in employment
cases.

Probably the reason so little attention has been given to
this question is that traditionally one could seldom forsee
negligence. But in the present era of mechanised industry
where corners are increasingly cut in the interests ofquick
profits, continuing dangerous practices are common and
pre-accident negligence is becoming more visible.

Despite this the following legal textbooks make no
mention at all of injunctions as a remedy for negligence:
SneII on Equity ; Spry on Equitable Remedies ; Charles-
worth on Negligence ; and Clerk ønd Lindsell on Tort.

Defence Arguments
Defendants might argue that injunctions should not be
granted in negligence cases because they never have been
up to now. That is wrong on several counts.

First, because section 37 of the Supreme CourtAct 1981
gives the court a power to grant an injunction whenever it
is Just and convenient'to do so. The only prohibitions on
injunctions must therefore be specifrc and statutory (such
as the former prohibition against restraining High Court
proceedings by injunction).8 Second, because the courts will
not allow a right to fail for want of a remedy.e Third, because
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there is positive authority that an injunction is available to
restrain a negligent act. On 2 January 1987 HHJ Walker, in
the Huddersfreld County Court, granted an injunction
restraining the defendant from keeping snakes and moni-
tor lizards in his house. The plaintiffhad developed nervous
shock and snake-phobia after discovering a three foot snake
in her house, which had escaped from it's home in the
defendant's attic. She moved out with her family, convinced
that at least one snake was still at large. Thejudge said that
there was evidence of negligence causing the plaintiff to
develop a neurosis which would not improve whilst there
was a continuing risk of escape.ro

'Imminence and Gravityt
In cases of negligence, nuisance and breach of statutory
duty (unlike contract) suffering damage is an essential part
of the action. Injunctions before the damage is suffered can
only be granted if the court is convinced thatthe'imminence
and grauity' of the risk is suffrcient to justify an injunction.

But 'imminent' does not mean the damage must be about
to occur. All it means is that the application to the court
must not be premature, i.e. that the damage, ifit does occur,
will occur in such a way that the plaintiffwill not be able to
get to court in time to stop it. It is also worth remembering
some useful words of Russell IJ :

'In truth it seems to me that the degree of probability
offuture injury is not an absolute standard: what is to
be aimed at is justice between the parties, having
regard to all the relevant circumstances.'ll

That was said in the context of a risk of damage to the
plaintiffs property which was not about to happen over-
night, but by a gradual process ofsoil erosion. Even the most
property-minded judge would have to accept that a risk to
life and limb should not be subjected to any stricter test.

Some Thoughts on Practicalities
I would argue that the courts can injunct against unsafe
practices in all contract cases and at least some other cases;
and the unions and the progressive legal profession should
be exploiting this remedy and not waiting for accidents to
happen.

Safety standards in the workplace would improve if
union safety reps made a point of reporting workplace
hazards to their legal departments or solicitors before any
accident happened. Employers would think twice about
allowing an unsafe practice to continue ifthey received a
letter before action requiring an undertaking to stop the
hazard. The negotiating hand ofthe union side would be
strengthened by the possibility of court action and this
would make employers less intransigent.

Ifan action is brought, the plaintiffs should be those in
most immediate danger (in an appropriate case suing on
behalf of their workmates in a representative action). The
plaintiffs should go to court armed with an expert's report
detailing the dangers to which the defendant is exposing the
plaintiffs and saying, in effect, that if something is not done
someone is going to get hurt.

In non-employment cases where there is no contract the
position is more diffrcult but more thought should be given
to preemptive injunctions as a possible way of preventing
the catalogue of avoidable disasters which have marred this
decade (Bhopal, Zeebrugge, Opren, Kings Cross, Piper
Alpha.....).
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Kill or Cure?
The Death Penalty
in the US

the community among whom the outrage is perpetrated.'
More recently, a sociologist, William J Bowers, studied the
short-term impact of executions on homicide rates. By
comparing the six-week period before an execution is due to
take place with the six-week period immediately following
it, he found that 30 more homicides occurred after an
execution in highly publicised cases compared with 11 more
after less publicised cases. Far from there being statistical
evidence supporting the view that executions reduce the
homicide rate, there is evidence to show that executions
may cause a short-term increase in the numbers of homi-
cides.

Discriminatory Use of the Death Penalty
The death sentence in the US is a lottery. The attitudes and
actions of police, prosecutors, judges; the skill of the law-
yers; and, not least, the accused person's race powerfully
influence the outcome of the criminal process. Most of the
inmates of death rows in state prisons are criminally indis-
tinguishable from murderers who have been reprieved.
Minorities and the poor, however, are constantly the prime
candidates for execution. A typical death row inmate is
unemployed (or if employed, almost invariably an unskilled
labourer) and more likely to have been defended by pro-deo
lawyers, i.e. court-appointed lawyers on limited fees, In
Texas, three out of four convicted murderers with court
appointed lawyers were sentenced to death, compared with
only one out ofthree with a privately-hired attorney.

Since 1972 the main thrust of the Supreme Court's
constitutional rulings on the death penalty has been to-
wards the imposition of special procedures in order to
eliminate the arbitrary, biased or erroneous application of
the ultimate sanction.'Deathis different', the Court said in
a case in 1976. In two different ways the Court has provided
an impetus to the legislative activities ofretentionist states.

The death sentonce in the US
is a lottery system.

In May 1976 the Court upheld a special procedure,
unique to capital cases, by approving state laws which allow
for the screening out from jury service of committed oppo-
nents to the death penalty. This ruling constitutes a major
setback for the cause of abolition. It is another illustration
of the tension between the aspirations of the moderate
centre to guard against unfairness and the increasingly
dominant desire oftheir opponents to facilitate the execu-
tion ofvicious killers. It was the capriciousness ofthe use of
capital punishment that led the Court to strike down the
death penalty laws 1n 1972. Four years later, the Court
upheld new state death penalty laws, but only when they
included special screening procedures with elaborate safe-
grrards.

The Court may not have intended to make it easier for
prosecutors to gain convictions in capital cases than in less
serious ones, but the majority of the Court was willing to
assume that this might be the unintended consequence of
its decision. Studies have validated the commonsense con-
jecture that people who strongly oppose the death penalty
also tend to be more likely to doubt the defendant's guilt
than people who favour the penalty. The Court found'seri-
ous flaws'in these studies, but it assumed their validity for
the purpose of the Court's decision. Justice Rehnquist's
majorityopinionruledthatthe use ofscreenedjuries did not
violate the Constitution, even if they were somewhat con-
viction-prone .InWitherspoon u lllinois in 1968, the Court
had ruled that states were entitled to exclude from the

Some 129 countries retain the death penalty, but the major-
ity of the industrialised nations of the Western world have
abolished it. (28 nations have abolished it ; 18 have elimi-
nated it from their civilian law). Of the gloup only the US,
Japan and SouthAfrica have used the penalty since 1985.
Without a detailed knowledge of Japaùese penal law, and
with South Africa's use of the gallows so tied up with the
struggle against apartheid, it is unhelpful to compare the
two countries with any Western country.

Thirteen states in the US have abolished the death
penalty. The other 37 states are not, however, outright re-
tentionists. Four of them possess the death penalty but
have no condemned person currently on death row. 21 have
some convicted persons on death row but have not executed
anyone since 1972. About 75 people have been executed
since 1977; more than half of them suffered the death
penalty in two states, Texas and Florida, in roughly equal
numbers. In none of the retentionist states is the death
penalty mandatory, as was the case throughout its exis-
tence in the UK.

Application of the death penalty is limited by two meth-
ods, employed either separately or, more often, in combina-
tion. The first limitation is the legal recognition of degrees
ofmurder. The second is the provision ofa discretion in the
court of trial to mitigate the death penalty.

Executions Foster Crime

The view ofthe death penalty as a deterrent assumes that
an individual thinks logically and employs rational judg-
ment in assessing the benefrt of committing murder and in
calculating the risk of suffering the ultimate sanction.
There is little profrt to be gained from rehearsing the
arguments which have been deployed ad nauseam over the
last 30 years. Murderers are overwhelmingly domestic
killers; even those who kill intentionally outside the domes-
tic scene are rarely motivated rationally. Most of these
killings are the product ofimpulsive or angrybehaviour and
are drug or alcohol related. The death penalty, moreover, is
not a unique deterrent; to the extent that any penalty
actually deters the alternative penalty of life imprisonment
suffices.

Putting those factors aside, what is the evidence for the
suggestion that capital punishment does deter? Criminolo-
gists have for nearly three quarters ofa century studied the
relationship between homicide rates and capital punish-
ment. Rates of homicide in those US states with capital
punishment h
not have the
abolished the
been examine

execution and a subsequent increase in murder and other
violent crime. He wrote'....after every instance in which the
law violates the sanctity oflife ... lifë is held less sacred by
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sentencing phase of capital trials prospective jurors who
would automatically oppose capital punishment, but not
those who merely had qualms about it. The decision ex-
pressly left open the question ofwhether the constitution
might bar conviction by a jury from which committed
opponents ofthe death penalty had been excluded, ifthere
were evidence that such ajury tends to be conviction-prone.
Justice Rehnquist's answer was that the Constitution does
not require a trialjury to be representative ofthe balance of
viewpoints in society on the death penalty. He rejected the
argument of the minority of the Court that states be re-
quired to empaneltwojuries in capital cases, one to consider
the verdict ofguilt and another to consider life and death.
The state's interest in not having to present the same
evidence twice over, he said, was reason enough to use a
single, screenedjury at both stages ofthe trial. Opponents
ofthe penalty contended that the Court's decision indicated
how it failed demonstrably to devise a fair and humane
system for imposing capital punishment, and that it was no
longer disposed to try very hard to do so. The penalty falls
as capriciously now as it did before 1972 on a small percent-
age of convicted killers - particularly blacks who kill
whites, an issue of racial disparity that the Court had not
until then taken up.

Severe Blow
On22 April1987 the Court dealt another severe blow to the
abolitionist cause. In McCleshey u Kemp a black man had
been convicted in Georgia of armed robbery and murder,
arising from the killing of a white police offrcer during the
robbery of a store. The condemned man claimed that the
Georgia capital sentencing process - thejury at the penalty
stage recommending the death sentence -had been admini-
stered in a racially discriminating manner. His counsel
proffered a statistical study by Professor David Baldus and
others which purported to show a disparity in the imposi-
tion ofthe death sentence in Georgia based on the murder
victim's race and, to a lesser extent, the defendant's race.
The Baldus study was based on over 2,000 murder cases
that occurred in Georgia during the 1970s, and involved
data relating to the victim's race, the defendant's race, and
the various combinations of such persons' races. Black
defendants who killed white victims received the death
penalty in ITVo of t}re cases, white defendants charged with
killing blacks received the death penalty in only lVo of t};re
cases. The raw numbers also indicated a reverse racial dis-
parity accordingto the race ofthe defendant:4Vo ofthe black
defendants received the death penalty, as opposed toTVo of
the white defendants.

Despite the presentation ofevidence establishing a level
of racially based discrimination leading to the imposition of
the death sentence, the majority of the Court did not frnd
that there was a violation of the Equal Protection Clause in
the Constitution. Speaking for the majority of the Court
(which included the new Chief Justice, Justice Rehnquist,
and Justices White, O'Connor and Scalia) Justice Powell
said that the petitioner had to prove that the decision-
inakers in his case had acted with discriminatory purpose,
and that the Baldus study insufflrciently supported an
inference that racial considerations had played a part in the
sentencing process. The majority further held that the
condemned man would have to prove that the Georgia
legislature enacted or maintained the death penalty statute
because of an anticipated racially discriminatory effect.

The United Nations has striven mightily towards aboli-
tion of the death penalty throughout the world. It has
unhappily had only meagre success. The task ahead is to
continue the rational arguments for abolition and to com-
municate to the ill-informed public the realities of homicide.
The pressing need is to combat the unreasoning fear ofthe
public which remains both deaf and blind to the truth: that
complex social factors, and not any particular penalty (be it
death or life-imprisonment), will determine the rate of
homicide.
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ACTION ON RACIAL
HARASSMENT: LEGAL REMEDIES
AND LOCAL AUTHORITIES

Duncan Forbes
Legal Action Group and London
Housing Unit. Ê10

A survey of black residents in a single London borough
revealed that 116 people suffered 1,550 incidents ofracial
harassment in 1985. During the same period local authori-
ties attempted to take action in just six cases throughout
the entige country. Such pitiful inaction in response to so
vast a problem should cause local government offrcers, and
local government lawyers in particular, to hang their heads
in shame.

Duncan Forbes'book was written for local authorities to
help them use the law to defend individuals and communi-
ties against sustained campaigns of violence and intimida-
tion. The novelty ofthis approach has dictated the structure
of the book , which begins with an examination of general
principles ofadministrative action and a review ofauthori-
ties'powers and duties. I suspect that this approach will be
criticised by some as academic, but it is important to
remember that this is a new and highly controversial area
of the law Any intervention by an authority will be in the
face of the inherent racism in legislation that fails to
recognise the need to combat both racial harassment and
the institutional and personal racism endemic in the judi-
ciary. It is therefore crucial that an understanding ofthe
fundamental principles underpins the broad strategy. And
while the structure may be academic the style is practical
and down to earth with many helpful examples.

Another strength ofthe book is the creative considera-
tion oftactical issues. In a discussion ofexplicit racial har-
assment clauses in tenancy agteements, Forbes lists six
advantages - such as informing victims of their rights and
putting perpetrators on notice - and no disadvantages.
However he suggests that there is little to be gained by
actually seeking possession on harassment grounds, a po-
litical gesture makes an example of perpetrators. The eight
disadvantages cited include the probable lack of under-
standing of racism by the judiciary, the diffrculty of legally
defrning the term itself and the reluctance of judges to
accept that a racial motive exists. Instead Forbes suggests
a model clause in which the breach of tenancy is itself
harassment and where the question of racist motivation is
secondary.

These examples also illustrate the limits of using the law
in isoÌation. As a result some of the authorities will see the
need for a corporate approach involving the skills and
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REVIEWS
THE POLITICS OF JUVENILE CRIME

John Pitts
Sage Contemporary Criminology

John Pitts is a lecturer in social work and his book is
perhaps inevitably written for a sociological audience. It is
particularly aimed at the'radical professionals' and,black
i_ntelligentsia' who he identifres as the principal agents of
desirable political change.

Taking a historical approach, Pitts isolates trends in

reminds us that this legislation, granting social workers
discretionary powers in care and superviÀion, was an at-
tempt to curtail magistrates'powers and was intended to
lead to the gradual replacement ofattendance and deten-
tion centres by intermediate treatment.

Pitts calls that phase the 'rise and fall of welfare and
treatment.' He characterises the Heath government and
the early 1970s as the 'rise and fall of delinquency manage-
ment', when social work was annexed to the service of the
law and order state, and in particular intermediate treat-
ment lost its central role and its political allies. Develop-
ments associated with the 1972 Criminal JusticeAct shifted
the emphasis from social causes to efficient detection and
deterrents.

Pitts also points out the dangers ofextending the appa-
ratus ofsocial work, in that it draws young people in and po-
tentially accelerates them through the range of'punish-
ments' towards custody. Here he articulates practitioners'
unease that an apparently logical social work type disposal
for a client might on occasions be better resisted because of
the consequences of 'failure' to keep to the programme; a
failure which may leadrto custody.

The Tory government of the last decade is viewed as the
'era of vindictiveness.' Pitts castigates the practice and
theory of juvenile justice as an opportunistic oscillation
from one opposing orthodoxy to another. At times his abbre-
viation oftheory can be difficult to follow but in general the
discussion is illuminating. He is at his best when eschewing
theory and concentrating on political debate. He makes a
clarion call to his fellow professionals to support the poor
and powerless and to press for changes in the distribution
of power and wealth.

Pitts outlines a practical programme. He asks for new
alliances to redistribute power within the juvenile justice
system, and suggests civil neighbourhood lay tribunals to
deal with criminal damage and assault within the commu-
nity. Above all he calls for a restatement ofthe aetiolory of
crime in terms of social environment and deprivation. He
asks for no prosecutions except in the public interest, for
decentralisation of control ofjuvenile justice and the intro-
duction of family panels with choices between fines, coun-
selling meetings or repâration. Any legal advisors would be
neutral, acting as referees.

Overall it is an imaginative and interesting book which
prac_
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force and coercion, rather than
a willingness to alleviate their
something about that system

Greg Powell

resources ofhousing, social services, architects and engi-
neers. Forbes discusses the powers available to the various
branches of local government, sometimes at inordinate
length. More helpfully he also suggests how legal resources
combined with a corporate approach can be put at the
service of community action; funding can be channelled to
support groups, volunteer'minders'to sit in with victims,
and investigators equipped with video and infra-red cam-
eras.

Forbes describes his book as a'book ofideas'intended to
generate thought and discussion. As Tony Gifford says in
his introduction, with this book on the shelf no offrcial
should ever have to say to the victim ofracial harassment
'We're sorry but there's nothing we can do about it'. As the
number of racist murders increases, this book is literally
vital.

John Harrison.
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LAW, DEMOCRACY AND SOCIAL
JUSTICE

Roger Cotterell and Brian Bercusson
(Eds),
Basil Blackwell, Oxford 1988

This collection often papers on the contemporary relation-
ship between law and socialist ideals is heartening in at
least two respects. Firstly, it identifres a unifying thread
running through the tradition of socialist thought and re-
fuses, thankfully, to dwell on the divisions within socialism.
The collection emphasises equality (expressed as the right
ofall citizens to share in society's benefits and to participate
in collective life) as the central value that links concepts of
socialist justice and democracy.

Secondly, it concentrates on economic structure. Far
from dwelling on orthodox economic determinism the edi-
tors identify the need for an economic structure appropriate
for a democratic society, without which the present diJman-
tling of the welfare state will continue apace. The contribu-
tors take up the challenge in a spirit of construction that
contrasts sharply with the depression and malaise into
which parts of the left have fallen.

In a clear piece on the function of
shows how law and state regulation
beingused to bring about major social
restructuring while offrcial rhetoric asserts its incapacity to
dojust that. The hypocrisy is unveiled to show how law is
used to control influences on our attitudes, including our
attitude to the function of law. The consequence is that
extensive use oflaw to recreate a climate offree enterprise
is unquestioningly accepted as legitimate at the same time
that use of law to plan and direct activities in the communal
interest is viewed as illegitimate.

Cotterrell explains how law-government can be used to
bring about a less distorted view ofthe society we live in, by,
for example, legal arrangements to promote freedom of the
press. Thus, he outlines the importance of law in both
hindering and achieving socialism.

Prosser writes ofthe need to discuss basic principles of
institutional design that canbe used to inspire institutional

The collection covers such diverse concerns as control-
ling transnational capital and cohabitation contracts. The
penultimate paper will be of particular interest to many
readers (self-interest - correctly defrned - not being incom-
patible with socialism). Scheingold's paper is entitled Radi -
cøl Lawyers ønd SociøIist Id.eols. Openiñg with ,some would
go so far as to argue that radical lawyering is a contradiction
in terms', he explores this argument focusing on radical
lawyers in London. Before writing the paper he found and
interviewed 25'radical lawyers' contacted through an ,in-
formal grapevine'.

So, if not to understand the satisfactions and frustra-
cal legal practice, let alone for
at least to check the veracity of

look. 
ords - this book is well worth a



CRIME BOOKS REVIEWED BY
BLACK MASK

During a very pleasant dinner in honour of the retirement
of our tireless secretary Beverley Lang, Haldane elder
Michael Seifert and I agreed that a hospital bed is the
perfect place for reading. Michael then contended (not from
ñrst hand experience, I hope) that a prison cell is also ideal,
provided ofcourse that you are in solitary confinement or
have cellmates with similar literary interests. I was re-
minded of a sad case from my early years in the law. My
client, for reasons too complicated to explain, was unexpect-
edly denied bail in the middle of his trial. As he was reluc-
tantly escorted downstairs to spend the night in the slam-
mer he uttered a heartrending cry... 'I've got nothing to
read.' Quick as a flash I threw him my book of the moment,
Lions and Shadows by Christopher Isherwood. The next
day he assured me that it was a good read and had helped
him through his ordeal. Domestic matters have so over-
whelmed me that recently I have had recurring fantasies of
a shortish sentence in a clean and tasteful prison cell.
Luckily, before I turned myself in, false confession in hand,
the French government intervened and required me to

shores. And herewith my rePort.
My readers have contributed most of the books this time

and I am grateful to them for introducing new writers to me
and widening my reading horizons. I don't have space to
review them all now, but will for the next issue.

Along with gunpowder and haute cuisine, the Chinese
claim to have invented the detective novel. Chinese detec-
tive stories have been around for thousands ofyears accord-
ingto RobertVan Gulik, sinologist and translator of Cele-
biøted.'Co,see of.çIud.ge Dee.This is an anonymous 18th

this book he solves three murder cases simultaneously,
which puts pros like Philip Marlowe in the shade' One case

turns óut nõt to be a murder at all but an accidental death
which I thought was a nice reversal ofthe usual convention
of apparent ãccidental death being revealed by the hero to
be i murder. Judge Dee is more like an examining magis-

conviction without a confession. The defendant is presented
with the evidence and confesses with or without torture'

one knife wound at the back of the shoulde4 27/2 inches

form. This is left to higher/authorities. There are illustra-
tions too.

ì-

InThe Høunted. Monøstety and. the Chínese Møze
Murd.ers Robert van Gulik has tried hard at composing
and illustrating his own Judge Dee stories. They are not a
success. He gives the judge two wives and some children
who don't frt in at all with the judge's ascetic and puritanical
disposition. Some of the drawings are rather soft pornish.

there is no crime to solve in Nancy Miltonts novel Tl¡e
China Optíon. It really falls into the genre of political
thriller but I couldn't resist reviewing it along with Judge
Dee. The heroine is a Californian journalist on assignment
to Peking. She inadvertently makes contact with an under-
ground movement of workers and peasants headed by lWei

Jingshen, a real-life leader of the democracy movement and
now serving a 15 year prison sentence. The plot is exciting
but there is a problem with tone and point of view. IsAnne
Campbell a fearless and intrepid heroine or a naive and
over-confrdent ugly American? It's hard to tell. The best
drawn characters are a villainous American general and a
national security adviser á la Kissinger. The most disap-
pointing are Chinese. The authoress taught in China for
Àome years and must know it well. Yet she regards the
Chinese people as a frightening and anonymous mass. She
does not use that old racist cliche'inscrutable'but she does
constantly refer to her Chines characters as'expression-
less'. The heroine 'wondered what the silent sweet-faced
young man beside her was thinking. It was impossible to
tell.'This is not the China revealed in Judge Dee' People
there shed extravagant tears in public, are overwhelmed by
lust, greed and anger. Parents are passionately devoted to
their children. Even thejudge gets very wound up about his
cases and spends sleepless nights wondering if he has
ordered the torture of innocent people. I can't believe emo-
tions were overthrown along with capitalism during the
revolution, but can only conclude this novelist does not
know the Chinese people.

Celebrated Cases of Judge Dee by Robert Van Gulik,
Dover, f,3.95
The Haunted Monastery and the Chinese M.aze
Murders by Robert Van Gulik, Dover, f4.95
The China Option by Nancy Milton, Pluto Crime, f3.95

Blach Mash is Beth Prince and she would like your
suggestions for suitable books to review.

RACIAL ITATRED: THE DEBATE
CONCLUDES
Dear Str.

I write on behalf of the Race and Immigration Sub-Com-
mittee to provide some answers to Malcolm Hurwitt's ques-
tions.

Q. Do white people feel guilty about the situation of black
people?

A. Perhaps some do. Guilt was not the motivation behind
our ideas. The sub-committee has a roughly equal
racial bias.

A. Does collective freedom mean more than individual
freedom?

À It means much more. Freedom for all is much greater
than the sum ofthe parts. Its pre-condition is equality
oftreatment and opportunity. Socialists should recog-
nise that individual ffeedom must sometimes be sub-
ject to such equality. Let us gxplode libertarian mythol-
ogy.

Q. How will evidence be obtained of casual racist state-
ments, made in private?

A. Presumably from witnesses who were present. This
method seems to work in every other area of the
criminal law. Further, racist remarks are never casual.

a.
A.

Why should racism be confronted in toto?
For two reasons. Firstly it is logically inconsistent to
condone some racist statements by not criminalising
them. Secondly, partial criminalisation simply has not
worked.

A. How many ideas have ever been suppressed by legisla-
tion?

A. Slavery for one. People in this country no longer believe
that black people can be the property ofwhites. Attack
the fruit and the plant will wither. Attack the manifes-
tations ofracism and one day the ideas will disappear.

Finally a question from us. We did not receive a single reply
that suggested an alternative conceptual framework for
legislation dealing with racial hatred. Either you are satis-
hed with the present law or you are not. Ifyou are not, then
what do you want in its plaôe?

J. Dexter Dias
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LETTERS

JURY TRIAL DENIED
Dear SZ,

GALOP (The Gay London Policing Group) is receiving an
increasing number ofreports that the police are charging
men suspected of minor gay sexual offences under local
byelaws and under provisions ofthe Public OrderAct 1986.
The intention appears to be to deny them the right to the
jury trial they would be entitled to were they charged with
the appropriate offences under the Sexual Offences Act
1956.

The right to jury trial for offences such as soliciting or
gross indecency has been specifrcally preserved by Parlia-
ment, in recognition of the devastating consequences an
erroneous conviction can have upon a man's career and
reputation. It now appears that some police offrcers in a
number of forces are deliberately circumventing the inten-
tion of Parliament.

rüe would be interested to hear from anyone who has
acted for a man in such circumstances. As many of the
byelaws are extremely obscure, a full reference, and pref-
erably a copy of the byelaw in question would be much
appreciated.

Philip Derbyshire
pp GALOP Management Committee

PUNISHED FOR POLITICAL
VIEWS
Dear Str,

A leaked prison officers'report reveals that a 64 year old
man remains classified as a categoryAprisoner, despite the
fact that he is not seen as a security threat. He was
sentenced to 14 years imprisonment in 1986 for conspiracy
to cause explosions and is beingheld in Long Lartin prison.
The report for his categoryAreview states; 'Whilst [he] has
neither the stature or youth to pose any physical threat to
any one, ... He is extremely well educated, very articulate,
hence a good orator ... Because ofhis offence, his obvious
political sympathies and his capabilities in manipulating
other prisoners, I think he should remain category A.'

Category A means that he is held in more restrictive
conditions, his visitors are limited to those who are given
advance clearance and he wilÌ not be eligible for parole or
remission of sentence.

As there is no security reason for him being classified as
categoryA, we believe that he is simply being punished for
his political views.

Copies ofthe prison report are being sent to the National
Council for Civil liberties and Amnesty Internationaì.

clack OtKeefe
Tboops Out Movement
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Saturday 22nd, October 1988
.THE SOCIALIST LAWYER FROM THE.
ORY TO PRA.CTICE'
an introduction to the work of left wing lawyers
and the activities of the Haldane Society
Speakers include Helena Kennedy 2.0(Þ5.ü)pm

Monday 24t}n October 1988
.RACISM IN EDUCATIOIV
Speakers: Ian MacDonald. Other speakers to be
announced. T.lSpm

Wednesday f6th November 1988
D.N.PRITT MEMORIAL LECTURE:'TO-
WARDS A BILL OF RIGHTS IN A DEMO.
CRATIC SOUTH AFRIC^N
Speáker: Albie Sachs 7.15pm

Wednesday 23t}n November 1988
.THOUGHT CRIME IN TURKEY: THE
KUTLU, SARGIN TRIAL'
Speaker: Gagdas Hukukçulav Dernegi 7.15pm

All meetings at the l-ondon School of Econornics,
Houghton Street, London WC2

HALDANE AND SI,AC
NUS BENEFIT E\¡ENING
20th October 1988
at The Cheshire Cheese, Essex Street, London EC4

f 10.00. Cheques payable to S.L.A.C. c/o Jo Delahunty,
Tooks Court, Cursitor Street, London EC3.
Donations welcome

II,IANCHESTER BRANCH

The MANCHESTER BRANCH of the Haldane Society
meets on the 2nd Wednesday of every month at 6.30prn in
the Manchester Town Hall, Albert Square, Manchester.
Contact the convenor Alison Cantor, 97 Claude Road,
Chorltonville, Manchester M2I2DE for further details. Tel:
(061) 881 4017 (evenings).

INTERNATIONAL CONFERENCE
ON THE BICENTENARY

OF THE DECI"ARIITION OF HUMAN
RIGHTS

9, l0and 1l MARCH 1989
PARIS, SALLE CLEMENCEAU,

SENATE - PAI.ACE OF LTIXEMBOT]RG

The International Association of Democratic Law-
yers, the international organisation of progressive
and socialist lawers of which the Haldane Society
is the British Section, is organising a conference
next year on these themes. There will be prepara-
tory conferences this December in Brussels,
Moscow, Dakar and Rio de Janeiro.

The conference is held on the bicentenary of
1789, the French Revolution. There will be ses-
sions on: The Declaration of Human Rights in
1789; the enlargement of Human Rights since
1789, including rights of peoples and rights of
minorities, economic, social and cultural rights,
male and female equality, new technology and new
rights, and the right to peace and right to develop-
ment; and the realisation and guarantee of human
rights. There will be many workshops and round-
table discussions.

The Haldane Society should be represented at
this conference by as strong a British contingent as
possible. Would all comrades who are interested in
participating please contact:
Bill Bowring,4 Verulam Buildings,
Gray's Inn, London WCIR 5l.\ry.
Tel:01 4O56Ll4

THE EMPLOYMENT LAW BULLETIN is a highly
successful quarterly journal published by the Em-
ployment Law Committee of the Haldane Society.
It has awide circulation among Trade Union, Trade
Councils and labour lawyers. lf you wish to sub-
scibe, the annual rates (four issues) are as follows:

lndividuals 1-5 copies Ê5.00 per sub
Organisations 1-1 0 copies f 1 0.00 per sub
10-50 copies Ê5.00 per sub
50 or more copies price negotiable

All prices include postage.
Please send orders with payment to: Keir Starmer
2SSArchway Road London N65AA

THE HALDANE SOCIETY is looking for an
ass¡stant membership secretary. lf you are
interested in doing this job or would like furlher
information please contact Pam Brighton or Keir
Starmer.

THE EDITORIAL COMMITTEE is looking for a new
member to be particularly responsible for promotion
and distribution of SL. lf you are interested please
contact Heather Williams

CLASSIFIEDS

*-

Haldane Society of Socialist Lawyers

The Haldane Society was founded in 1930. It is an organisation which
provides a forum for the discussion and analysis of law and the legal
system from a socialist perspective. It is independent of any political
party. Its membership consists of individuals who are lawyers, law
teachers or students and legal workers and it also has trade union and
labour movement affiliates.
The Subcommittees of the Haldane Society carry out the Society's most
important work. They provide an oportunity for members to- develop
areas of special interest and to work on specific projects within those
areas. All the Subcommittees are eager to attract new members.so if you
are interested in taking a more active part in the work of the Society
please contact the Convenor and s/he will let you know the dates and
venues of the meetings.

SUBCOMMITTEES

CRIME Anita Leaker, Dwek Wyman and
Walters, 317 Kentish Town Road,
London NW5

EMPLOYMENT Jo Delahunty, 14 Tooks Court,
Cursitor Street, London ECS.

GAYAI\D LESBIAN
RIGHTS

Adrian Fulford, 14 Tooks Court,
Cursitor Street, London EC3.

HOUSING Edmund Jankowski, 25 Keppel
Road, London E6 2BD.

INTERNATIONAL Bill Bowring, 4 Verulam Buildings,
Gray's Inn, London \ryC1R 5l,\ry

LEGAL SER\rICES Kate Marcus, 96 Chichele Road,
London NW2.
Rhys Vaughan, 382 Dickenson Road,
Longsight, Manchester M13 OWQ.

MENTAL HEALTH Andrew Buchan, 1 Dr Johnson's
Buildings, Temple, London EC4.

RACE AI\D
IMMIGRATION

Jane Ramsey, 49a Oakmead Road,
Balham, London S\ry12.

RECRUITMENT Beverley Lang, 1 Dr Johnson's
Buildings, Temple, London EC4

WOMEN Alison Lee, clo 14 Tooks Court,
Cursitor Street, London ECS.
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MEMBERSHIP
APPLICATION FORM
Complete this form (Block capitals please) and return it to:
Bankìm Thanki, 16, Abbotts Rõad, New Barnet, Herts' EN5 5DP

N

Telephone

Special

Work address

STANDING ORDERS
MANDATE
Please cancel all previous standing orders to the Haldane society of
Socialist Lawyers

Please transfer my account N

to the credit of the HALDANE SOCIETY OF SOCIALIST LAWYERS
account No. 29214008 National Girobank, Bootle, Merseyside GlR 0AA
(sorting code72 00 05) the sum of f8 lf70l f.Lzlf20lg30 (please delete as

"ppropii.t") 
now and thereafter on the same date every year until cancelled

by me in writing.
(To be completed by Membership Secretary
Please quote our

Name (in

Dalo

The annual subscription rates are:
Law students/pupils/articled clerks:...'.
Retired or unwaged members ....'....... "'
Greater London workers or residents.'.
Non-Greater London workers ol residents
National Affiliates

f8.00
f8.00

f20.00
f 12.00
€30.00
f,10,00

Haldane Society of Socialist Lawyers


