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Th e Internntioral Criminøl
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United Søtes President
Bill Clintan (at tlte time

ue uent to þfess)
- out d step?

by Bill Bowring
barrister,

Senior Lecturer in Human
Rigbts Latu, Uniuersity of Essex

and Trustee of Redress

will be an lnternational Criminal Court. This is a
statement that even a year ago might have seemed
foolhardy, given the extraordinarily complex and con-
tentious issues that had to þe resolved. As it is, on
t7 July 1998 the United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment

of an lnternational Criminal Court adopted the Rome Statute of
the lnternational Criminal Court. 120 of the States represented
at the Conference voted in favour of the Statute, with only 7
against and21, abstentions. By 7 October 1998, 53 States from
all parts of the world, had already signed the Statute, including
the Scandinavian states, The Netherlands, lreland, ltaly, New
Zealand, and South Africa. Since 60 ratifications are needed
before the Statute can enter into force, ¡t ¡s highly likely that there
will be a court within a year or so. The NGO Coalition for the
lnternational Criminal Court (CICC) said 'we won!'. Against the
odds, that is what they did.

The existence and work of the CICC was one of the most out-
standing and unprecedented features of the Conference. This
coalition, uniting over 200 non-governmental organisations, in
all parts of the world, maintained a continuous and highly disci-
plined presence at the six meetings of the Preparatory
Committee, from March 1996 to March 1998. During the five
weeks of the Rome conference itself, NGO representatives -

some 150 - organized into twelve teams to monitor the various
parts of the statute, seemed almost as numerous as those from
governments, and NGO representatives. lt was their unremitting
lobbying and their highly professional expertise which are respon-
sible for the fact that the Statute is as good as it is.

Yet this success is deeply flawed, not least by the fact that one
of the States voting aga¡nst the Statute was - the United States,
ironically keeping company with China, lraq, lsrael, Libya, Qatar
and Yemen. This is an even more serious problem than it might
appear at first glance. There is a stark contrast between the new
Court, and the lnternational Criminal Tribunals for Yugoslavia
and Rwanda, which were created in May 1993 and November
1994 respectively (see S The Court
is a treaty-based instituti the initial
and continued consent the other
hand, were both the work of the United Nations Security Council,
act¡ng under the mandatory powers contained in chapter Vll of
the UÑ Charter. ln the last resort, the Security Council can com-
mand, backed by the potential use of force, and states must
obey. Of course, the force in question is generally that of the
Uniied States, which also has the most powerful voice in the
Security Council.

The US stance at the Rome Conference was simply the latest

in a series of recent treaty conferences in which ¡t isolated itself
from the rest of the world. Thus, the US refused to add its 5u*
port to the international convention banning land mines adopted
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in Ottawa in December 1997, or to the protocol, adopted in Kyoto
in early 1998, setting standards for reducing 'greenhouse'gases
under the global climate change convention. Furthermore, Senate
opponents of the Comprehensive Test Ban Treaty are mobilising
to defeat the nuclear test ban treaty, despite its signature by
President Clinton. There is intemperate opposition to the new
Courtfrom US conservatives. SenatorJesse Helms, in his article
'Slay this Monster' in the Financial Times of July 30, 1998,
stated: ...this court proposes to sit in judgement of US national
security policy. lmagine what would have happened if this court
had been in place during the US invasion of Panama? Or the US
invasion of Grenada? Or the US bombing of Tripoli?' To which
the only possible response is to regret deeply that the Court
was not in place during those events, and able through its pres-

Imagine what uould. haue
bappened if this couñ had
been iø place duri.ng the US
inuasion of Panama?

ence to exert at least moral pressure on the US.
Attempts to establish an ICC initiative started after the First

World War, and continued following the work of the Nuremberg
and Tokyo (military) war crime tribunals, The 1948 Genocide
Convention also envisaged an international court, but efforts to
lay the foundations were delayed for decades by the cold war
and refusal of governments to accept an international legal juris-
diction. Nevertheless, In the 1950s the UN's lnternational Law
Commission (lLC) was mandated to cod¡ry the Nuremberg princi-
ples and to began the work of preparing a draft statute to create
an international criminal court. lt was only in 1989 that Trinidad
and Tobago reintroduced the idea of a permanent court to the
General Assembly.

With the end of the Cold War and the outbreak of violence in



) tne Former Yugoslavia the international community was now more
receptive. The Assembly requested that the ILC prepare a draft
statute for a permanent lCC. ln November 1994, the ILC pre-
sented the final version of the draft statute to the Sixth
Commiüee of the 49th session of the GA. One of the most impor-
tant features of the Rome Statute is that, thanks largely to the
work of the NGO community, it is greatly superior to the ILC's
draft, both in its scope and detail, and in its likely effectiveness.

Thus, a number of very significant issues were resolved at
Rome. First, the principle was established that when a state rati-
fies the Statute, it will thereby accept the Court's jurisdiction over
all the crimes within its scope. There will be no opportunity for
states to 'pick and mix'. The only exception to this is the transi-
tional provision in Article 124, which will allow a state to opt out
of the court's jurisdiction over war crimes committed on its terri-
tory by its nationals, for a period of 7 years. lt is hoped that few
states will avail themselves of this dubious power. Furthermore,
the Statute does not permit any reservations.

Second, the ICC Prosecutor will have power to investigate
allegations of crimes not only upon referral from the Security
Council, but also on information from victims, NGOs or any other
reliable source. Where the Prosecutor decides that there is a rea
sonable basis to proceed with an investigation, this decision will
be subject to the approval of the Pre-Trial Chamber of the lCC.
States and suspects will not be able to challenge admissibility,
though victims will be able to make representations. Thírd, the
ICC will have jurisdiction over genocide, cr¡mes against human-
ity, war crimes (a list of 34 international and 16 nonìnternational
crimes), and eventually, the crime of aggression - something
the Tribunals do not have. There is much greater attention to
crimes against women, especially rape, sexual slavery, enforced
prostitution and pregnancy. Most important of all, the court is
given jurisdiction over war crimes committed in the course of non-
international, internal, armed conflict (other than riots or iso
lated or sporadic acts of violence). This will permit the Court to
bring to justice perpetrators of war crimes committed in circum-
stances such as the Chechnya conflict of 1994-95, and repre-
sents a further breach in the traditional principles of state sover-
eignty and non-interference in internal affairs.

Reparation for victims
An especially innovative aspect of the Statute reflects the remark-
able work done by a small but hishly effective British NGO,
Redress (which campaigns for reparation for victims of torture).
Leading a group of international NGOs with an interest in the topic
it loþbied the PrepCom meetings, held expert seminars, and pre
pared reports and draft articles. To their delight, the Statute
contains a number of articles concerning the rights of victims,
as well as suspects, accused persons and witnesses.

For the first time, victims of international crimes will have the
opportunity, set out in Article 75, to claim reparation including
restitution, compensation and rehabilitation from a convicted per-
son. This power, which the Yugoslav and Rwanda Triþunals do not
have, will allow the Court to establish principles relating to repa-
ration to or in respect of victims, including restitution, compen-
sation and rehabilitation. The Court will also be able to determine
the scope and extent of harm, and to make an order against the
convicted person specifling the form of reparation which is appro
priate. France and the UK demonstrated great commitment to
achieving a reparation article which was both broadly acceptable
to states and workable. Their representatives not only took part
in the seminars organised by Redress, but played key roles dur-
ing negotiations.

Will these
Croatiaø
rcfugees
bercfit

from the
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Although Article 75 has some shortcomings - for instance it
is weak on enforcement - these are outweighed by its positive ele
ments. The NGOs particularly welcomed the broad definition of
reparation (the original version of the article referred only to
compensation), which in line with developing UN standards
includes not only financial compensation but also moral or sym-
bolic forms of reparation, and rehabilitation. Another vital provi-
sion is the possibility of reparation being made through a Trust
Fund, which will be particularly important in cases of multiple
victims. The Trust Fund will receive money and other property
collected through fines or forfeiture.

There are other important innovations. According to Article 43,
the Registrar must set up a Victims and Witnesses Unit, to prG
vide protection and security as well as counselling and other
assistance. There is express provision for staff w¡th expertise in
trauma, including trauma related to crimes of sexual violence.
Article 68 contains a regime for protection of victims and wit-
nesses, and creates a model which for English lawyers is with-
out precedent. Where the personal interest of victims are
affected, the Court shall permit their views and concerns to be
presented, where appropriate by legal representatives, and Çon-
sidered by the Court, so long as this does not prejudice the rights
ofthe accused.

The rights ofthe accused are fully protected, in accordance
with international standards. Of particular interest to English
lawyers is the fact that the accused is not to be compelled to
testi!, and has the right to remain silent, without such silence
being a consideration in the determination of guilt or innocence.

For all these reasons, the balance of opinion is that the
Statute is indeed a success. The view of Human Rights Watch ¡s
that for all its imperfections the Statute will transform the human
rights landscape, and that the Court will have enormous potential
as an instrument of international justice, and as a deterrent
against future atrocities. As Amnesty lnternational stated: 'The
true significance of the adoption of the Statute may well lie, not
in the actual institution itself in its early years, which will face
enormous obstacles, but in the revolution in legal and moral atti-
tudes towards the worst crimes in the world. No longer will these
crimes be simply political events to be addressed by diplomacy at
the international level, but crimes which all states have a duty to
punish themselves or, if they fail to fulf¡ll this duty, by the inter-
national community in accordance with the rule of law.'

ln the end, it is indeed the rule of law which is at stake.
Antonio Cassese, former President of the Yugoslav War Crimes
Tribunal, has spelt out the reasons why a Court could be so
important.' First, trials establish individual responsibility rather
than the collective assignment of guilt - for example those who
planned, ordered and executed orders for the mass extermination
of Jews, rather than all Germans. Second, effective justice
defuses the drive for revenge and the call for retribution. Third, as
a result of the operation of justice, victims will be more prepared
to be reconciled with the perpetrators of crimes against them.
Fourth, and perhaps the most important, criminal justice estab-
lishes a reliable record for future generations - meeting the need
to teach future generations, so that they do not forget.

There is still much important work to be done. The UN General
Assembly 6th Committee has authorised a new series of
PrepOoms which will, inter alia, start drafting Rules of Procedure.
It is likely to decide that the first PrepCom will be in March 1999
for 3 weeks, and will be followed by PrepComs in August 1999
(3 weeks), December 1999 (2 weeks), and March 2,000 (3
weeks). A report should be prepared for the Assembly of State
Parties by June 2000. These Rules will be crucial to the suc-
cess of the Court, and NGOs will need all possible support in con-
tinuing their lobbying. And everyone should exert maximum pres-
sure to ensure that the UK is one of the first states to ratiff the
Statute. I
1. Antonio Cassese "ls There A Need for lnternational Criminal
Justice?", lecture to the Academy of European LaW July 1997,
http: //www.iue.itlAEllcassese.html
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decision of 25th November
L998 that he could not claim
former head of state immunity
to protect him from criminal
process is a historic one.

Augusto Pinochet Ugarte,
who was born on 2ith
November 1915, seized power
by a military coup in Chile on
11th September t973, with the
active support of the United
States government, which
wanted to get rid of the 'com-
munist' government of Salvador
Allende. Pinochet, at that time
commander-in-chief of the
arm¡ demanded Allende's sur-
render and then attacked the
presidential palace with artillery

and aerial bombardment (using
British Hawker Hunters).
Allende committed suicide and
Pinochet's troops moved in to
the palace. All those inside,
from orderlies to the heads of
the communist and socialist
parties and the central bank,
were arrested and murdered or
disappeared. That night
Pinochet issued a decree declar-
ing that Chile was now ruled by
a junta of the commanders in
chief of the armed forces, with
himself at its head.

Thus started a reign of terror
which lasted seventeen years.
Known and suspected leftists in
their thousands were rounded
up and taken to various unoffi-
cial torture and death centres,
most famous of which was the
sports stadium in Santiago, and
to the armed forces headquar-

ters. The most dreadful tortures
conceivable were performed in
these places, on people from all
walks of life and even on chil-
dren. The nationâl security
police, DINA, whose name
became a byword for state ter-
ror, depended on and answered
to Pinochet alone. Many hun-
dreds of people who were taken
by them simply disappeared,
never to be seen again. The aim
was total physical extermina-
tion of communist and socialist-
inspired opposition. Pinochet's
ambitions were not limited to
Chile. In 7974, Operation
Condor was devised, with the
object of kidnapping or assassi-
nating opponents who were
outside Chile. DINA agents
murdered Chile's former
ambassador to the US, Orlando
Letelier, in'Washington DC,

together with Ronnie Moffit.
They killed constitutionalist
general Prats in Buenos Aires
and made incursions into Spain,
Portugal and Paraguay to kill
opponents. Altogether, an esti-
mated 4,000 people were killed
on Pinochet's orders or under
his direction and control.

Pinochet's junta was recog-
nised by Her Majesry's
Government on22nd
September 1.973, just eleven
days after the bloody coup and
the day after Pinochet dissolved
the Senate, destroying democ-
racy in Chile for a generation
and irrevocably damaging its
national culture. lnJune 7974
a further decree declared him
President. ln 1,990, Pinochet
stepped down as head of state.
But before he did that, he
ensured that he was permâ-

nently immune from criminal
responsibility in Chile, by pro-
viding, in a 1980 Constitution,
that he would become life sena-
tor, with lifelong immunity.
Prior to that, he had issued an
Amnesty Act. in 1978 (ironi-
call¡ the year the British parlia-
ment pâssed the State
Immunity Act) which effec-
tively prevented civil or crimi-
nal proceedings against him
and other responsible actors.

After he stepped down, he
retained titular responsibility
for the army and visited the
UK on a number of occasions,
usually to buy arms and for
social visits to friends such as
Mrs Thatcher. His current visit
was said by his legal team to be
in response to an invitation by
Royal Ordnance, although
there was no confirmation of
this from his supposed hosts.
(The government was at pains
to point out that in any event
the Royal Ordnance wâs now
privatised and did not implicate
ministers.)

For many years, Chilean
exiles in Britain have worked
with Amnesty Internation4l
and with solidarity groups such
as Chile Democratico and rela-
tives of the disappeared to find
ways of bringing Pinochet to
j ustice. Strong representâtions
were made to attempt to per-
suade the previous British gov-
ernment to comply with its
international law duty to prose-

cute Pinochet as a torturer
when he was in the UK on Pre-
vious visits, but to no avail. In
Chile itself, the government of
Patricio Alwyn set up a Truth
and Reconciliation
Commission (the Rettig
Commission) which investi-
gated and authenticated thou-
sands of âccounts of torture,
disappearance and murder. But
Pinochet's 1 978 self-amnesry
provisions meant that immu-
nity from prosecution did not,
as in South Africa, depend on
confessionl it was already in
place. There was truth, but no
reconciliation, because no pos-
sibility of justice.

Pinochet arrived in Britain
for his latest visit on 22nd
September. On 13th October,
Spanish judge Manuel Garcia
Castellon indicated that he
wished to interview him in con-
nection with the torture and
disappearance of Spanish citi-
zens in the wake of the 1973
coup. Interpol was contacted
and on Friday 16th October,
âcting on information that
Pinochet, hearing of the investi-
gation, intended to flee the
country, police obtained a pro-
visional warrânt from
Metropolitan stipendiary mag-
istrate Nicholas Evans for
Pinochet's arrest for extradition
to Spain. On 18th October,
Spanish judge Bahazar Garzon
issued a second international
warrant, adding charges oftor-

ture, hostage-taking and con-
spiracy to murder. On22nd
October, Pinochet's lawyers
went to the High Court seeking
habeas corpus. On the same
da¡ a second Metropolitan
stipendiary magistrate, Ronald
Bartle, issued a second provi-
sional warrant for Pinochet's
extradition, reflecting the new
charges from Spain. The
habeas corpus application was
adjourned to 26th Ocober,
when judicial review of the two
stipendiaries' decisions, and of
the home secretary's failure to
intervene to cancel the war-
rants, was sought.

At that stage, the argument
centred mostly on whether the
offences were extradition
offences or not. There were
also arguments about retro-
spectivity (torture only becom-
ing a nominate offence in UK
law under the Criminal Justice
Act 1988), territoriality (since
most of the charges related to
acts committed abroad by a
foreign national on other for-
eign nationals) and procedural
irregularity (issuing a second
provisional wârrant for extra-
dition without cancelling the
first). The state immunity aÌgu-
ments raised by Pinochet were
not met fully at the Divisional

Court level, and the Lord Chief
Justice's judgment suffered
accordingly. On 28th October
he ruled, and the other mem-
bers of the court (Collins and
Richards) agreed, that state
immunity was a complete
answer to both extradition
warrants. Essentially, the court
found no real difference
berween the immunity
accorded to a State, â current
head of state and a former head
of state, although the statutory
provisions and the case law
clearly distinguish between
these different immunities. The
Divisional Court judgements
equated public acts with the
functions of a head of state.
States torture and exterminate
people; thus torture and exter-
mination are functions of states
and of heads of state.

The point of law certificd
for the Lords was: what is the
proper interpretation and scope
of the immuniry enjoyed by a
former head of State from
arrest and extradition proceed-
ings in the UK in respect of acts
committed whilst head of State.

The first House of Lords
appeal was heard over six days,
stârting on 4th November. The
appellant was the CPS for the
Kingdom of Spain, and the

Democrøticaþ eleaed President in 7970, Søluador AIIende
(\eft, uith helnet) died in tbe presidetttial palaæ aftcr artillery
ø¡d aerial bombardment by Pinochet's þrces. All thase inside,
fmm oùerlies ø the beads of dte commrnist and socialist
patties and the cenndt bank, uerc affeged and murdered or
dkappeared.
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restricting it: all arguing, test-
ing, probing the arguments.
And behind the ranks of
lawyers were the public, includ-
ing many Chilean victims of
Pinochet and relatives of vic-
tims, hanging on every word,
watching every response of the
law lords to see whether the
rule of law or realpolitik would
win the day. Outside, on St
Margaret's Green, another
crowd of Chileans stood, with
banners and placards including
lifesize silhouettes of bodies rep-
resenting the disappeared and a

where the torture was per-
formed. The Convention was
incorporated into domestic law
in the 1988 Criminal Justice
Act. Similarl¡ the Taking of
Hostâges Act L982 incorpo-
rated the UK's obligations
under the Hostage Taking
Convention, creâting a crime of
universal jurisdiction.

The State Immunity Act
t97 8 rcplaced common-law
state and head-of-state immu-
nity and dramatically restricted
it in the commercial sphere. In
criminal matters, the Act refers,

world war onwards, have grad-
ually imposed justiciable ciite-
ria to judge the actions of
States and their heads, intro-
duced definitions of crimes
against peace and against
humanit¡ and set up courts
and tribunals to try both States
and state officials.

Thus, the case became an
argument between the past and
the future, between the
medieval conception of sover-
eignty and the modern concep-
tion of democracy. Stripped of
all subtlety and nuance,
Pinochet's argument wâs very
simple: what he did, he did as
government polic¡ not in a pri-
vate capacity. And the policies
of one government were tradi-
tionally sâcrosanct against
judgment by any other, for
good reason. No state should
interfere in the affairs of
another. The only legitimate
interference, in the context of
the modern structure of human
rights, was by way of an inter-
national tribunal. (As Pinochet
well knows, this would never
be set up because it needs the
approval of the UN Security
Council, which would be
vetoed by the US on account of
its role in Pinochet's coup.)

Alongside the doctrine of
state immunity (a procedural
immuniry accorded, not to
Pinochet, but to Chile),
Pinochet's lawyers also argued
the related doctrine of'act of
state'. Judging Pinochet would
involve passing judgment on
the subject-matter of an inter-
national dispute (a somewhat
circular argument, since the
dispute in question between the
UK and Chile was the issue of
Pinochet's immuniry).

The position of the amicus
shifted during the course of the
hearing, from a position
tavouring immunity to a more
neutral one which acknowl-
edged the validirv of both the
literal and the purposive inter-
pretations of the Act. He told
the Law Lords they were free
to go either way. (Lord S_lynn in
Particular seemed to sutfer a

bout of existential angst at
that.)

Amazement and jubilation
greeted the Lords' decision on
25th November, Pinochet's
83rd birthda¡ delivered (as
pointed out by some commen-
tators) in the manner of a
penalty shoot-out, live from
the chamber, with two judges
for immunity and rwo against
when Lord Hoffman rose and
teased the assembly with his
preamble: 'I have had the
advantage of reading in draft
the speeches of my noble and
learned friends' before his
naming of the friends in ques-
tion caused gasps and sup-
pressed cries of triumph.
Outside, victims of the terror
wept and sang with joy.

The majority decision
delimited the scope of immu-
nity as excluding acts which,
while performed by a head of
state, offend international
criminal law. Nicholls dealt
with the argument that states
can't look at governmental
actions of other states by
showing that they already do:
since torture is a crime of uni-
versal jurisdiction defined by
reference to the perpetrator's
official position, every torture
trial involves scrutiny of'offi-
cial' acts.

The ball then passed to
Home Secretary Jack Straw,
who came under enormous
pressure to allow Pinochet to

,Éu

and including retired judges

Goff and Nolan, set it aside,
ordering a fresh trial in
January before a different
panel. Now, the arguments
have to be re-run, with a very
serious possibility of a differ-
ent result.

A new judgement uphold-
ing Pinochet's immunity
would be a tragedy.The pro-
ceedings have aroused such
passion on both sides because
they have revived the virulent
anti-communism which put
Pinochet in power in the first
place and retrospectively iusti-
fies his atrocities. Lamont has
been the main revisionist and
apologist for Pinochet, even
alleging (never claimed at the
time) that the Allende govern-
ment itself engaged in human
rights violations. The right-
wing club of Pinochet's friends
who squawk about the assault
on the peâce and dignity of
the old ex-dictator have
almost said in terms that the
suffering of those he disposed
of is beneath their considera-
tion; they have almost said
that those people were
nobody or they were commu-
nists, and in either case don't
count. That's what makes the
case so important. It seems
that every generation has to
re-teach its leaders that
human rights are for all
human beings; Pinochet's
crimes do count. løe are not
prepared to accept for a

moment the claims of.neces-
sity put forward on behalf of
the privileged.

An argument against pro-
ceeding against Pinochet,
emanating from the left as
well as the right, needs to be

return home: for the sake of
peace, stabiliry trade; for the
sake of letting history alone,
concealing the full extent of
US involvement; to allow the
powerful to sleep. In the rep-
resentations made by
Pinochet's team, the first men-
tion was made of possible
unfairness in the Lords'pro-
ceedings: Lord Hoffmann
should, it was said, have dis-
qualified himself, he had an
interest through his director-
ship of an Amnesty charity
(one of the intervenors, repre-
sented by Professor Ian
Brownlie and his team). Jack
Straw surprised many by
showing loyalty to notions of
justice and human rights in
granting his authority to pro-
ceed - a decision greeted with
renewed celebrations in Chile
(a poll showed a majority
there in favour of bringing
Pinochet to justice) and
among exiles and human
rights groups in the UK. It
was also a decision which
appeared to be warmly wel-
comed by the general public
here; opposition politicians
ranting about shameful treat-
ment of a good friend were

perceived to be apologists
for state terror and sadly

out of touch with the popu-
lar mood.

The celebrations were
shortlived. Pinochet's

team submitted their
complaint to the Lords'
judicial commirtee.
Hoffman had a dis-
qualifying interesr in
the proceedings
which he failed to

disclose. At first the
suggestlon wâs met

with incredulity. An interest?
Not pecuniar¡ obviously.
Does an interest in human
rights disqualify judges from
hearing cases involving human
rights violations? Can human
rights be weighed on one side
of the scale, against, say, the
nâtionâl security interests of
Lord Lloyd? The ECHR deci-
sion in Chahal tells us no;
that's wholly wrong. Human
rights are universal and para-
mount. They are not argu-
ments to be placed on one side
of the scale; they are funda-
mental givens. A demonstra-
tion that a judge takes human
rights seriously is surely a
qualification, not a disqualifi-
cation, for hearing a case such
as this.

Such considerations did
not, alas, prevail. The prob-
lem was that, although the
câse was about human rights,
it was also a very partisan
affair; anyone who doubted
this had only to watch the
apoplectic Norman Lamont
fulminating against Jack
Straw's decision to proceed.
The difficulry \Mas the non-dis-
closure by Hoffman of his
interest in a body which had
campaigned for years for the
result he brought about, lead-
ing to an appearance of bias.
Obviously a non-disclosed
interest of another judge in,
sây, a company of which
Pinochet was director would
have provoked uproar if the
decision had gone the other
way. The Lords thus decided
to convene to hear arguments
to set aside the judgement
and, on 17th December, a
court headed by the senior
law lord, Browne-ìlilkinson,

) court appointed an amicus
curiae to help with the public
international law issues. There
were also intervenors: Amnesty
International, the Medical
Foundation for the care of vic-
tims of torture, the Redress
Trust, the family of !íilliam
Beausire, and Dr Sheila
Cassid¡ were granted leave to
present oral arguments;
Human Rights !Øatch and
another organisation, the
Relatives of the Disappeared
were allowed to present written
submissions.
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After the coup in 7973 thousands øere rouøded up in
Santiago's football stad.ium and turtured or sbot

The proceedings, in a com-
mittee room in the House of
Lords, were extraordinary.
Pinochet had five counsel, the
appellant and the intervenors
four and the amicus two; coun-
sel's and solicitors' benches
were full to bursting, leaving no
room for the dozens of lever-
arch files which multiplied
throughout the hearing. The
five law lords were Slynn the
Europhile (presiding), Lloyd the
nâtionâl security advisor,
Nicholls the unknown quântiry,
Steyn the passionate advocate,
Hoffmann the enigma: hard
man or human rights activist?
All but Nicholls were overtly,
passionately engaged; Slynn vis-
ibly balking at the prospect of
what the court had to decide,
Lloyd intervening to make
points in favou¡ of broad state
immuniry Steyn and Hoffmann
countering with arguments

larger-thanJife Pinochet with
blood dripping from his hands.
The chant was for justice.

The argument was
grounded in the provisions of
the Extradition Act 1989 and
the European Convention on
Extradition, on the one hand,
and the State Immunity Act
1,97 8, the Diplomatic Privileges
Act 1,964 and the Vienna
Convention on Diplomatic
Relations on the other. The
extradition provisions give rise
to an international law duty to
Spain to surrender ânyone
whose extradition wâs
requested by Spain for an
extradition offence. The provi-
sions of the 1984 UN
Convention on Torture give
rise to an international law
obligation either to prosecute
or extradite any torturer found
in the UK, no matte¡ what
nationality and no mattef

with'necessary modifications',
to the Diplomatic Privileges
Act, which incorporates the
Vienna Convention on
Diplomatic Relations). The rule
derived from that Convention is

that while serving heads of state
are immune ratione personae
from criminal responsibiliry the
position of former heads of
states is governed ratione mate-
riae: they are immune for acts
performed in the exercise of
official functions.

The argument of the appel-
lant and the intervenors was
that it simply could not be
arguecl that torture, extermitra-
tion or disappearânce of oPPo-

nents was ever part of such

functions. The cases aPPearing

to bestow wider immunitY
were anachronistic, failing to
take account of the interna-
tional human rights structures
which, from the end of the first

o
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dealt with. It is essentially an
accusation of cultural imperi-
alism. The Chileans, it is said,
should be left to deal with
their history and their oppres-
sor in their own way. The west
should not presume to take
action on their behalf. Of
course a proper trial in Chile,
before an independent civilian
judge and jur¡ would be
excellent. So would an inter-
national tribunal. But the real-
ity is that in twenty-five years
it has not been possible to
bring this monster to justice.
Chilean exile groups like Chile
Democratico and the
Association of the Relatives of

the Disappeared have been at
the forefront of efforts over
decades to bring Pinochet to
justice and a large majority of
Chileans in Chile wânt him
brought to justice. (The
saucepan-beating, flag-burn-
ing crowd of Pinochet's sup-
porters are the same wealthy
matrons who acted as cheer-
leaders in the coup against
Allende, and their children.)
The Chilean people have not
been allowed to bring
Pinochet to justice: an
amnesty for his crimes was a
condition of his surrendering
the presidency. In those cir-
cumstances, the work which

resulted in the decision of the
Law Lords is solidarity work,
not cultural imperialism. As
for the argument that the case
creates a precedent which will
be used against left-wing lead-
ers, there are several ripostes.
First, where are all these left-
wing leaders? Second, if they
used Pinochet's methods, they
deserve to be brought to jus-
tice, since the means become
the ends and corrupt and
destroy liberation movements.
And third, head of state
immunity has already been
selectively ignored when it has
suited imperialist governments
to do so, resulting in a prose-

cution against Noriega and
civil suits againsr Fendinand
Marcos in the US, for exam-
ple. \ùíe should not hang on to
an archaic relic of a feudal age
just in case we might want to
use it ourselves, anyway; it's
dishonest.'We can do better
than that.

The House of Lords deci-
sion of 25th November was of
the greatest possible signifi-
cance, in affirming the princi-
ple, 'be you never so high, the
law is above you', at the high-
est possible level. Justice did
not stâgger or fall.'We must
fervently hope that it does not
do so at the second hurdle. I

had been made to the extent
of a state's immunity then the
principle is deprived of much
of its content.

The demise of the twin
principles of territoriality and
state immunity has dealt a
blow to the independence of
less powerful countries. Many
Chileans are Insulted by the
way the West, including Spain
its former colonial power, has
seen fit to tell them that they
cannot be trusted to govern
their own affairs. After the
House of Lords ruling the
Chilean government
despatched one of its leading
socialists and life long oppo
nent of Pinochet to seek his
release to Chile.

Since 1973 Chile has
returned to democratic ways
and overtwo thirds supported
the constitutional settlement
of 1980. Although the consti-
tution was drafted so as to
secure Pinochet's position of
influence it is people and not
constitutions that are sover-
eign. They could and still
might remove Pinochet's
immunity. Pinochet's power
has been waning for over a
decade. His efforts to haltthe
1989 elections failed and
since then the two presiden-
tial elections (1989 and
1993) were won þy anti-
Pinochet coal¡tions. ln 1991
the Rettig Report of the
National Commission for Truth
and Reconciliation concluded
that the security forces had
killed over 3,000 people. The
Chileans are fully aware of the
facts but they have opted to
take no action against
Pinochet. Many countries
have come to terms with peri-
ods of dictatorship or gross
human rights abuses w¡thout
putting those responsible on
trial. The Spanish courts have
been notably quiet since the

death of Franco, so too have
the South African courts
despite a Truth and
Reconciliation Commission
Report that catalogued
human rights abuses to rival
those in the Rettig Report.
Whilst Pinochet's government
was overseeing the disappear-
ance of 3,000 the Argentine
generals waged their'dirty
war' that saw the disappèar-
ance of up to'20,000
between t974and 1980. Yet
in 1989 Carlos Menem
granted his military off¡cers
an amnesty.

lf the principle of extradi-
tion were applied equally to all
those who were alleged to
have gone beyond the legiti-
mate exercise of state power
then few government mem-
bers, past or present, would
feel free to travel the globe.
But in reality Henry Kissinger
will not be prosecuted for
overseeing the carpet-bomb-
ing that dest¡oyed Vietnam
and Cambodia in the early
seventies, western govern-
ments will not be prosecuted
for having buried lraqi con-
scripts alive in the desert with
bulldozers. And British minis-
ters will not be prosecuted for
the actions of their paratroop
ers who collected Argentine
ears as souvenirs after the
1982 Falklands War.

It is ironic that after half a
century of massacres, mutila-
tions, carpet-bombings and
carnage one rathet pathetic
83 year old ailing general
should be singled out for pros-
ecution as having committed
war crimes. lronic yes, but
surprising no. For it is pre
cisely because Pinochet is no
longer capable of exercising
much influence in Chile that
he has become dispensable.

During the seventies and
eighties the West welcomed
Pinochet's ability to snuff out
dissent at a time when
Western leaders were con-
cerned that other Latin
American countries would fol-
low Mexico in defaulting upon
debt repayments. ln a world
where power is distributed
unequally it is the powerful
nations that will decide how
the scope to prosecute
across national boundaries is
now to be applied. lt is not
the scope of a leader's
'crimes against humanity' that
will decide whether he is pros-
ecuted: it will turn on whether
he is an ally or irritant to the
West. The law lords have
given a green light to Western
leaders to choose which of
their foes or dispensable for-
mer allies they are going to
prosecute.

The last few years have
seen an increasing desire
within the West to extend its
legal powers across the
globe. The war crimes tri-
bunals concerning the former
Yugoslavia and Rwanda and
the proposal to establish a
permanent lnternational War
Crimes Court are manifesta-
tions of this trend. lt does not
happen because the West's
interests are at risk. lndeed
the ability of America and her
allies to secure their interna
tional objectives has never
been greater. lt is a mark of
the¡r global strength that they
are aþle to oversee interna-
tional affairs with increasing
reliance upon law reports and
bewigged lawyers in prefer-

ence to guns and combat
jackets.

By accusing others of com-
mitting human rights abuses
the accusers are able to
claim the moral high ground.
Prosecuting Pinochet enables
Britain to d¡stance itself from
a dictator who, as Lady
Thatcher reminded us
recently, was one of Britain's
allies. A War Crime tribunal in
Rwanda revives the racist
notion of an Africa that is dri-
ven by tribal bloodlust and
ethnic hatreds. A War Crime
tribunal for the former
Yugoslavia conveniently dis-
tracts attention from the role
played in the conflict by
America, Germany, Britain
and France. By focusing on
the brutal side of war (and
war is never like a game of
cricket) the scene is set for
Balkan asylum seekers to
Britain to be deprived of wel-
fare benefits and coerced to
live in run down Council
estates.

Twenty{ive years has seen
a transformation in Chilean
politics. ln Britain it has seen
an abandonment of the legal
principle of territoriality and a
rise in Western state inter-
vention in the affairs of less
powerful states. But of equal
interest has been the lack of
opposition in Britain to these
trends among sections of
those who consider them-
selves to be of 'the left'. ln
1973 the left campaigned to
free people, it demonstrated
for the right of self-determina-
tion and it had a vision of a
better future, Now, sections
of it, seek solace from
imprisoning rather than liþer-
ating whilst promoting a
legalised form of re{olonisa-
tion. lnstead of focusing on
the previous activities of an
ailing dictator we would do
well to reflect on the princi-
ples that inform our present
perspectives. I

a Grrme
inst hu
t

Barrister Jon Holbrcok takes a different view of the Pinochet
extradition proceedings, seeing them not as an attempt to bring
Pinochet to justice but as a means by which the West can furthêr
impose its 'rule of law' on less powerful countries

ôli#ii#H1"."x,
\ campargn nas oeen
a I about one issue:
\/ should Chileans or
Western states adjudicate
upon crimes against the
Chilean people. The House of
Lords has paved the way for
Spain, Switzerland, Belgium
and France to put Pinochet on
trial and other western powers
may follow suit. The savage
way in which Pinochet and his
supporters swept away
Allende's democratic govern-
ment in 1973 has not been
forgotten. But a desire to see
Pinochet facejustice does not
mean that we can ignore
basic questions about justice
and relations between the
powerful and less powerful

nations of the world.
There could be no legal

cause for complaint if
Pinochet were to þe extradited
to Chile with the freely given
consent ofthe Chilean peo-
ple. ln Chile the prosecut¡on
and defence would be in the
best position to present their
evidence.

Before concluding that
Pinochet could be extradited
the House of Lords had to
address two distinct legal doc-
trines. First, the principle of
territoriality establishes that a
person can only be prose-
cuted in the country where he
has committed the crime. At
its most banal the principle
means that the seller of
cannabis in Amsterdam
makes others happy, whereas

he who sells it in London
could end up in custody. The
conscript who signs up with
the Thai army and kills those
that the Thai government con-
siders to be terrorists should
be able to escape prosecution
for homicide in England. lf it
were otherwise then mem-
bers of the British armed
forces could risk extradition to
the lrish Republic in respect
of the 350 people killed by
British security forces since
the sixties. ln other words ter-
ritoriality enables a nation
state to govern its own
affairs. lf the princiPle is
eroded then the right of self-
determination is undermined.

The second principle con-
fronting the House of Lords
was that of state immunity as

codified in the State lmmunity
Act 1978. Under this principle
government members are
immune from prosecution
from another state. Or at
least that is what people
thought the doctrine meant
until their lordships analysed
its terms and three of them
concluded that the immunity
principle did not apply to
hostage taking or torture. As
Lord Slynn, who participated
in the minority judgment,
observed once an exception

I
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ne major transformation ¡n legal thinking which
appears to have occurred under New Labour is the
way in which human rights have become
respectable. lt is now accepted that human rights
can be þreached not just in foreign countries whose
regimes our government dislikes but in our own

courts and by our own government.
This is something the Tories never accepted and which even

ten to f¡fteen years ago was unthinkable. When the idea of incor-
porating the Convention into domestic law was first mooted many
left wing lawyers were sceptical of the value of giving increased
power to judges. Now that opposition
has died away to be replaced with an
enthusiastic fan club of left wing lavryer
experts on the proposed legislation.

This has resulted in a political
atmosphere where lawyers who would
once have looked with clear eyes at the
whole of a government's record on
human rights are in danger of being co
opted into the New Labour Project. lt is

åv Louise Ghristian- partner at Christian Fisher solicitors

This has continued with New Labour puüing forward measures
which g¡ve the police more power to act as agents of social con-
trol in a new Criminal Justice Act which dangerously blurs the
boundaries between civil and criminal law ín the name of the
new buzz word, zero tolerance. Children are to be subject to cur-
fews and parents to parental responsibility orders. Meanwhile the
age of criminal responsibility is lowered, new chíldrens' prisons
are created and the prison population continues to rise.

New Labour has made attempts to give these kinds of mea
sures more intellectual coherence than they enjoyed under the
Tories who simply relied on crude populism but the communitar-

ian ideas espoused þy Etzioni and his UK
followers do not include any considera-
tion of human rights norms. The talk is all
of responsibilities and the assumption is
made that if responsibilities are not
taken on, this is something for which the
criminal law could and should be invoked.
The extension of the criminal law to
engage in social engineering will
inevitably br¡ng it into conflict with the

another for "franchises"; the same kind of bureaucratic inter-
ventions which have already destroyed morale and standards in
the health and education services. Once lawyers are reduced to
doing standard cases on a conveyor belt system for low fees,
interest in human rights will be difficult to sustain. Although the
legal aid rights of those suing the police for wrongful arrest, mali-
cious prosecution and assault are protected for the meantime,
the family of anyone who dies in a police station because of
police negligence will be regarded as having a personal injury
case which will have to be brought on a conditional fee basis.

Nor did the exception in the White Paper proposed for public
interest cases help since it was only to apply to a handful of
cases which could be shown to be test cases in law affecting
the ability of others to recover. Many cases which will be classi-
fied as personal injury are in fact human rights cases and lawyers
will not take on cases where the potential recovery of damages is
low and the chances of success not straightforward. The increase
¡n the merits test in judicial review is also likely to lead to less
access to enforce rights.

Another area of government policy where rights have fallen
off the agenda is in the treatment of asylum seekers. The White
Paper on the government's proposals tell¡ngly ent¡fled ',Fairer
Faster and Firmer" delivers much that is firmer and little that is
fairer. ln the foreword Jack Straw goes so far as to suggest that
the 1951 Convention on Refugees is out of date because of mod-
ern travel. The proposals include only the most minimal adminis-

trative measures to attempt to unclog gargantuan Home Office
delays and look set to worsen the lot of refugees by giving the
Home Office even more opportunity to make their life miserable.

lnstead of restoring social security benefits as promised, the
Home Office will be given added responsibility for administering a
national system of welfare support which will be dependant on
refugees agreeing to be dispersed around the country to places
where there is unlikely to be community support. Meanwhile peo
ple are to be routinely locked up at the end of the asylum
process, including even families with children. Most depressing is
the way the government plays to populist prejudice fuelling the
media scares about bogus refugees, scroungers and "abuse"
by asylum seekers.

Removal of rights
Recently there have been more government proposals which
would cause an intake of breath if proposed by any government
let alone one which purports to respect individual liberty. The first
is the proposed curtailment on the age old right of trial by jury;
the rightto be tried by one's peers. The removal of the right in
complicated fraud trials has long been canvassed largely on
grounds of embarrassment for the state at juries' propensity to
acquit in expensive long proceedings although this is then
dressed up as saying thatjuries are incapable of understanding
the issues. But the new government has gone much further than
this and proposed the removal of the right to jury trial in all
offences triable "either way". The implications for our whole sys-
tem of criminal justice are devastating. Allowing magistrates to
convict people who maintain their innocence of crimes of dis-
honesty and violence will create miscarriages of justice through-
out the country. Little or nothing (despite promises) has been
done about the social and racial composition of the magistracy or
the judiciary and unlike juries too many have prejudices and
beliefs which will result in a substantial increase in the conviction
rate, creating criminal records for innocent people with serious
consequences such as loss of employment. The only real rea-
son put forward for this proposal was to save money; there can
surely be no pretence thatjuries cannot understand the issues in
a shoplifting case.

The other recent proposal which demonstrated the govern-
ment's immunity to r¡ghts based thinking was to bring in new
legislation to allow proceedings to be brought in civil courts to
confiscate the assets of people without apparent means of sup

port. Although no doubt it is very annoying for the police to see
people living in luxury they believe to be criminals but are unable
(perhaps because of incompetence or corruption) to catch, the
breach of rights which will ensue is obvious. Again the boundaries
between criminal and civil law are being blurred to allow the big
brother state to require you to let them know where you got your
money from, a serious encroachment on privacy.

But the really conclusive proof of this government's craven
subordination to the demands of police and security agencies at
the expense of rights was the rushing through parliament with-
out a debate of the Criminal Justice (Terrorism and Conspiracy)
Act. The first part of the new Act allows the opinion evidence of an
officer of or above the rank of superintendant to be admissible
in evidence to prove an offence under s (1Xa) of the Prevention of
Terrorism (Temporary Provisions) (sic) Act 1989 or the Northern
lreland (Emergency Provisions) Act 1996 of belonging to a pro-
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"Government s craven subordination
to the demands of police and security
agenc¡es at the expense of r¡ghts"

therefore worth looking not only at whether the Human Rights
Act (which is not due to come into force until afterthe millennium)
will live up to expectations but also at what the other actions of
the Blair government say about their commitment to human
rights.

The first thing to note is that the new government has come
into office as committed to the Tory legacy on law and order as
it is to their spending plans. The last days of the Tory government
saw legislation be¡ng rushed through parliament with no opposi-
tion and no debate restricting disclosure rights in criminal trials
and the right to silence and creating automatic tariffs for sen-
tencing. The lack of parliamentary opposition and the assumption
of the Tory mantle by New Labour has meant that apart from a
few isolated statements by judges worried about the¡r own judicial
discretion being eroded, there has been little or no public dis-
cussion about the implications for human rights of a punitive
attitude to criminal justice.

fundamental rights set out in the European Convention and other
international human rights instruments which guarantee the
rights of the individual to basic freedoms and dignity and rate
these more highly than ensuring social conformity and obedience.

But this is not the only worrying thing about New Labour's posi-
tion on domestic human rights. At least communitarian ideas still
make nodding reference to a balance to be drawn with rights.
Elsewhere apparently pragmatic measures are proposed without
reference at all to concepts of rights. Proposals to withdraw legal
aid from civil cases to save money will result in the prospect of
the new r¡ghts to be created by the Human Rights Act being unen-
forceable because individuals will not be able to get access to the
courts to bring actions for damages for breach of rights New
Labour is now hell bent on privatising access to justice by abol-
ishing legal aid as fast as ¡t can.

At the same time we are being hit with changes which premise
a false internal market and compel us to compete with one

government

about human rights?

the
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scribed organisation. That opinion evidence combined with a
failure at the police station to explain the facts on which it is
based eg possession of certain kinds of literature or the making
of a political speech, will be sufficient to convict someone
Questioning at the police station can take place without a lawyer.

Once a conviction has been obtained the judge at the trial is
then empowered to make a particularly swingeing forfeiture order
of any money or property purely on the basis of a belief that it
may be used "in furtherance of or in connection with" the activi-
ties of the organisation. Reading this reminds you of the Anti-
Terrorism law in Turkey under which Kurds are locked up and lose
their houses for demanding civil rights. Then you also remember
that Turkey, a signatory to the European Convention, has blithely
ignored hundreds of cases against it at Strasbourg and gone on
behaving in exactly the same way.

The second part of the Act was even harder to understand.
While the first part of it was claimed to be a response to the
Omagh bombings the second part was originally intended to be in
a consultation paper but was rushed in without any consulta-
tion, seemingly to please Clinton because of the attacks on
American embassies in Kenya and
Tanzania. Six weeks earlier Tony Blair had
written in a letter to the President of the
Law Society about the intention to produce
a consultation paper on changes to the law
on international terrorism. The origin of the
proposed changes was a private members
bill introduced by a backbench Tory MP at
which even the last government baulked
and which was specifically designed to
stop refugees like Mohammed Al-Masari
waging political campaigns against their
own governments from British soil.

Parliamentary draftsmen advising New

have been used in some ofthe most noto- $
rious political trials and civil liberties ì
organisations have long objected thatthey .!
are used to circumvent evidential difficul-
ties in proving a substantive offence. lt is
argued that thinking about committing a
crime should not be treated as an offence
and that the prosecution of people based

Neuille (pictured) and Doreen Lau¡rcnce
ltaue shoum that prctest can work; tltat
þing and. Wþocrisy can be exposed.

the means which may be adopted by some supporters of that
cause worldwide. By abolishing inconvenient distinctions the new
Act may well create martyrs and recruit more hardline fundamen
talists; at best it is likely to be used as a pretext to get rid of awk-
ward refugees who upset regimes to which we wish to sell arms.

Lawrence lnquiry
For people who are not lawyers but who care about r¡ghts the
most important event in New Labour's history so far is not the
advent of the Human Rights Bill but the revelations from the
Public lnquiry into Stephen Lawrence's death. 0n the credit list in
New Labour's favour is indeed the decision to set up this lnquiry.
However there is scant evidence that it will take seriously the
can ofworms exposed.

More than fifteen years after the lnquiry by Lord Scarman into
the Brixton riots of 1982 the solutions he proposed - police
community liason committees and racism awareness training
for the police - have been shown to have achieved little or noth-
ing. As some of us were trying to point out at the time of
Scarman, institutionalised racism, like institutionalised violence,

corruption, sexism and perjury, cannot be
tackled without opening up the institution
itself to public scrutiny and accountabil-
ity. What came to light was both racism
and incompetence in the investigation of
Stephen's murder; improper links
between police and criminals, and a sys-
tem in which the police expect to enjoy
wholesale immunity in an environmênt
completely protected from the public gaze.
The police complaints system was shown
to be completely without integrity. But
there is sadly every likelihood that the rec-
ommendations of the lnquiry and the gov-
ernment's response will fail to deliver the
root and branch reform which is needed.

The one time committment of the Blair
government to freedom of information has
been shelved in so far as it might have
delivered any opening up of the world of
policing and coercion. The Blair govern-
ment's policy of social control depends on
being able to uphold the ability of the
police to act as arbiters of social behav-
iour and elects to ignore the increased
potential it creates for racism to flourish.
It can therefore be predicted that the gov-
ernment will play down the need for a

on a mere "nod and a wink" offends against the principle that
criminal offences should be clearly defined. The new Act goes
even further towards thought crime by making criminal the pursuit
of an agreed course of conduct involving an act by one or more
of the parties to the agreement or "the happening of some other
event".

Under the previous law when the crime of conspiracy is
charged in relation to an intended crime in this country it is nec-
essary to show the intended involvement of the defendant in the
intended crime. Under the new law you can be convicted of con
spiracy to commit a crime abroad even if you do not intend to
commit ityourself. Thus a plan justto raise moneyfor a liberation
movement fighting a government, for example, Kurds in lraq or
Turkey can be a criminal conspiracy. Although the new Act
requires the intended crime to be a criminal offence in both the
foreign country and this country the character of the crime may
be very different under different political circumstances. The suÞ
posed safeguard of requiring the Attorney General's consent
only serves to underline the political nature of this extension to
the law and it is also permanent and does not have to be voted
on annually like the first part of the Act.

Muslim groups were quick to identit/ themselves as the targets
and to point out the confusion between support for a cause and

response to institutionalised racism. This is not to denigrate the
importance of the lnquiry. What Neville and Doreen Lawrence
have done for black people in this country is to give them much
needed confidence; the knowledge that protest can work; that
lying and hypocrisy can be exposed.

Will the new Human Rights Act make any difference or is it
going to turn out to be a massive diversion from the real impera-
tive to create a civil rights movement in which people demand
their rights from the system rather than waiting for the system to
deliver?

It may be heresy to suggest that the Human Rights Act could
prove to be a huge disappointment butthe prospect nevertheless
needs to be contemplated.The absence of a Human Rights
Commission means that there is unlikely to be much more puÞ
lic debate about rights issues in relation to government policies
which are not successfully challenged. The ability of the govern-
ment to ignore declarations of incompatibility by judges on laws
like those dealing with terrorism will simply continue its current
capacity to exclude rights from consideration. lncorporation is
likely to do little or nothing to tackle racism; there is no free
standing discrimination clause in the Convention and the record
of the European Court of Human Rights on adjudicating on issues
of race discrimination is non-existent The low level of damages
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recoverable in the European Court of Human Rights may start to
influence levels of damages recoverable here in, for example,
actions against the police which will mean access to the courts
will get more difficult whether or not legal aid stays.

The suspicion is that the Human Rights Act will provide a play-
ground for lawyers to argue about tinkering on the edge of largely
unchecked repression. The creation of a body of case law on
what constitutes acceptable judicial activism may well serve to
restrain rather than to encourage as judges become wary of
annoying the Lord Chancellor and are influenced by the pro-
nouncements of their illiberal colleagues on the scope of the
Convention. Judicial interventions may also be anti-progressive
curtailing rights of women or rights to public safety at the behest
of right w¡ng organisations or multi-national companies. The dead
hand of the elderly white male aristocratic elite who dominate
our judiciary will redefine human rights in their own image.

Like the Tories, New Labour believes more in the freedom of
the markets than in the liberty of the individual and these views
are likely to be replicated in the courts. Nor is this a philosophy
with which other European countries are likely to disagree;
Strasbourg decisions on immigration have only rarely been inter-
ventionist; the margin of appreciation becoming a margin of con-
venience to maintain Fortress Europe. As Europe becomes more
homogeneous so the "European" definition of human rights will
increasingly exclude the third world and be driven by notions of
defence and security from intrusion by it.

The best thing about the new Human Rights Act could there-
fore be the creation of a new expectation and demand for rights
rather than the nitty gritty of what it will deliver. Black people
who have suffered discrimination and disadvantage have been
fired up and inspired by the campaign of Stephen Lawrence's par-
ents. The economic recession we are about to undergo will create
an even larger underclass of black and white people and new
ways of political organisation and alliance building need to be
considered as trades unions come to terms with their power-
lessness under a Labour government. ln all this a new generation

"The proposals
look set to worsen
the lot of refugees

giving the
me Office eveno

more opportun¡ty
to make their life
miserable"

of idealistic lawyers will play their part and ponder on the way in
which human rights lawyers can help empower people to demand
rights. The limitations of the European Convention with its notions
of subsidiarity and concentration on political rather than eco-
nomic rights should not obscure the principle of universality and
indivisibility. The people will know what rights are even if the
judges, government and lawyers are not so sure. I
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ceived threat to the UK of so-called 'bogus' refugees, and
describe those working with refugees and other migrants as
"wlìingeing extremist l iberals".

Ittherefore comes as no surprise thatthe Government's White
Paper, "Fairer, Faster and Firmer - A Modern Approach to
lmmigration and Asylum", places its emphasis upon finding
means of keeping more people out of the UK and removing more
people from the UK. Calls for the Government to grasp the oppor-
tunity to reassess the UK's ¡mmigration controls as a whole and
to overhaul the morass of immigration laws, rules and policies
have been ¡gnored. Many of the Government's promises made
during its elect¡on campaign (although not included in its mani-
festo) have fallen, to be replaced with a commitment to pursuing
the agenda set bythe previous Tory Government.

Some individual policy proposals seem fairwhen viewed in iso
lation - but without the appropriate context they will preserve
injustice and create new problems. The Government's decision to
grant residency to up to 30,000 asylum applicants who are wait-
ing for decisions is cause for happiness to some of those who
have lived in the UK for many years. Yet, there is nothing to say
why this concession should not be applied to all migrants,
whether or not their claims to stay in the UK have been refused.

The Government reasons that its concession aims to clear the
backlog of cases waiting decisions on asylum claims while also
accepting that those applicants have formed close ties to the UK.
Yet the 25,000 cases waiting appeal hearings remain in a grow-
ing backlog. The Refugee Legal Centre has estimated that cur-
rent Home Office rates of refusals outstrip the abil¡ty of the
Appellate Authority to handle appeals by about 1000 cases a
year. Asylum seekers are also flndíng that some applicants who
arrived at the end of 1995 are to benefit from the new conces-
sionary polícy, white others who arrived in the UK as long ago as
1993 or before, and who are waiting appeal hearings following
refusals of their claims in 1998, will remain lìable to removal.
Many families are now threatened with separation where relat¡ves
who have lived in the UK for the longest period of time are fac-
ing removal.

When in opposition the Government told us that once in power
they would ensure asylum applicants are not left dest¡tute, but
destitute many remain. We were also told that there would be
individual consideration of asylum claims and no 'white list' or
group refusals, yet, for example, virtually all gypsies from the
former republic of Czechoslovakia are described as 'bogus'. We
were also told that there would be an ircountry right of appeal for
third-country asylum seekers, yet the Government has now

refused to reinstate this right. A commitment was also made to
end employment checks - in order to avoid the risk of discrimina-
tion. The 'White Paper' proposes none of these.

Review of asylum.seeker backlog:
The Government is to grant residency to all asylum appl¡cants
who have been waitíng for decisions since before 1993. Some
asylum applicants, who would otherwise be recognised as
refugees if their asylum claims were considered, will be deprived
of the automat¡c right to family reunion. They will also be deprived
of the right to a Home Office refugee travel document. Such
applicants will be left to consider the option of resubmítting an
asylum claim in order to upgrade their status to that of a recog-

nised refugee.
The Government's concession also extends to those asylum

applicants who made their claims between l July 1993 and 31
December 1995. This policy recognises that these asylum seek-
ers have been living in the UK for more than two years and eight
months (i.e. betlveen 31 December 1995 and 27 July 1998 when
the policy was announced) are likely to have formed sufficiently
close ties to the UK meriting a grant of leave to remain.

Yet the problems remain. Several categories of asylum appli-
cants who have lived in the UK for very many years and whose
families may have grown up in the UK do not benefit from the
policy. They include asylum applicants who made their applica
tions after "the commencement of removal or deportation

action"; those whose asylum claims have been refused
are either wa¡ting appeal hearings or have had their
refused; and all norrasylum applicants.

The suggestion is that all who fall underthese categories have
remained in the UK by their own choice and therefore any suffer-
ing caused is entirely of their own fault. Yet the Government
ignores the fact that these applicants have had every right to
remain in the UK while pursuing their cases or other means of
legal redress such as an appeal orthatthe Home Office has itself
been responsible for the long delays in considering claims.

Social Support
When Jack Straw attended a demonstration held against the
Asylum and lmmigration Bill in 1996 he promised that benefits
would be restored to asylum seekers. The Government is now to
remove the remaining entitlements allowed to asylum seelrers
(¡.e. those who submit their claims at a port on arrÍval).

The Government believes thatthe hardship caused to asylum
seekers when benefits were withdrawn from certain categories by
the last Government successfully resulted in a reduction of
claims. This success has now encouraged the Government to
extend such hardship to all categories of asylum claimants.
However this position is clearly at odds with its most recent
claims that we are w¡tnessing soaring levels of asylum applicants
arriving in this country.

The Government intends to introduce a voucher-based sys-
tem of social support where asylum applicants will be able to
obtain food (though there is a possibility that they may also get
some small cash payments, for example in order to travel to
attend the¡r immigration interviews). They will also be given a
single choice of accommodation with the r¡sk that if such accom-
modation is refused they will also lose any entitlement to food
vouchers.

The Government also states that those who have their asy-
lum claims refused will also lose their social support rights. lt is
unclear if the Government's intention is to also amend legislation
to exclude these applicants (who are most likely to remain in the
UK while their appeals are dealt with) from benefiting from the
limited assistance they are presently entítled to under the 1948
National Assistance Act.

By seeking to withdraw all remaining benefit entitlements it is
clear that more asylum seekers will be pushed on to our streets
in order to find money for food and other basic necessities. No
doubt there will be more stor¡es in the media of begging asylum
seekers (and more headlines such as that in lhe Evening
Standard on 17th September 1998 "Refugee Crime Wave in
London"), and more comments by Ministers about how we have
to stop these people from 'abusing' our hospitality. The
Government's policy is responsible for creating a problem that
never existed before benefits were abolished. lt is now blaming
the victims of the policy for their own predicament.

t\
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Gompassionate criteria:
Given the government's proposed treatment of asylum seekers
requiring social assistance, it seems somewhat contradictory
that it claims it will examine the compassionate factors of cases
at every stage of the decision-making process. The Government
says it will seek to introduce more flexible criteria when exercis-
ing compassion, tak¡ng particular account of the circumstances
of children. Yet children who have lived in the UK for many years
are to be removed if their parents' asylum claims have been
refused, couples in genuine marriages have their applications
refused because of the wrong timing of the submission of their
application to stay in the UK (i.e. after a decision to refuse them
stay on another basis) and compassionate factors indicating
that harm would be caused to a child orthe British or settled
spouse are often discounted in favour of maintaining 'the integr¡ty
of our immigration controls'.

Eportation appeals
Despite all its claims towards achieving 'fairness' and exercis-
ing 'compassion' the Government is also intending to end the
r¡ght of appeal in non-asylum cases where applicants are with-
out any limited leave. Such applicants will be subject to 'admin-
istratÍve removal'. The right of appeal against deportatíon for peo
ple who have lived in the UK for more tlan seven years and who
are without limited leaye will be aþolished.

Advice and rcpresentat¡on
The Government has decided to pursue a multi-track approach on
advice and representation. lt argues that legal advice is not nec-
essary, that the Legal Aid budget has to be reduced and that it

will regulate immigration advisors. Yet the Government is unclear
as to whatthe effect of its proposals will be. lt aims to regulate
advisors by introducing a system of charges for those who wish to
pract¡ce legal advice. The costs are likely to amount to over
t1,000 per advisor. Many voluntary and community organisations
are unlikely to be able to afford such costs and their essential
services are likely to be reduced. The Government has no idea
of the likely shortfall in advice provision for those who will be left
without any source of representation.

At the same time the Legal Aid Board placed a deadline of
31st January 1999 upon solicitors' firms seeking a Legal Aid
franchise. Again there is likely to be a reduction of firms able to
provide immigration advice and a significant increase in the num-
bers of applicants seeking representation. The statutory volun
tary organisations such as the Refugee Legal Centre and the
lmmigration Advisory Service are already unable to cope with
the numbers of people seek¡ng representation and no íncrease in
their tunding has been proposed.

These proposals fall into line with the Government's view that
legal representation is unnecessary for immigration applicants.
Yet it is the view of the Law Society, the lmmigration Appellate
Authority, and voluntary and community organisations, that such
advice and representation is necessary. Those fortunate enough
to have legal representation stand a far greater chance of suc-
ceeding in their cases compared to those without any represeÞ
tation. ln the meantime the ever mounting pieces of legislation will
create more legal obstacles for those seeking to stay while also
making it even more difficult for them to understand the law.

The Government opposes extending Legal Aid for representæ
t¡on at Appeals or bail hearings. G¡ven its proposal that the

lmmigration Tribunal becomes a court of record, the availability of
Legal Aid is essential. The Govemment also intends to reduce the
avaílability of Legal Aid for judicial review ln a case reported in
The Guardian on 22l.h October, 1998 relating to an refugee fam-
ily who succeeded in arguing that they should not be forced to
be housed in poor accommodation, the Home Secretary was
reported to have "also indicated he wants to restrict the avail-
ability of legal aid to bring immigration judicial review cases in the
High Court such as that heard yesterday". Although the White
Paper makes clear that this is indeed the Government's intention,
it does not clariff when the proposal is to be implemented.

lnternal conttols
The Government aims to extend co-operation between
Government departments in checking the immigration status of
theír users. Staff at Government departments will increasingly be
required to act as lmmigration Officers. lt is clear that the
Government's aims of increasing the day-tGday involvement of
non-trained personnel in immigration enforcement risks increas-
ing racist attitudes and harming race relations.

The fact that these asylum seekers have fled their home courr
try seems to be irrelevant in these cases. The criminalisation of
asylum seekers is contrary to the principles and the sp¡rit of the
UN Convention relating to the status of refugees. The
Government believes that its policy of introducing new criminal
offences for 'abusive' asylum claimants will help to reduce the
numbers of applicants seek¡ng to enter the UK by way of decep
tion. There is no evidence that
this is indeed the case. What is
clear is that these proposals,
and the proposal to increase the
numbers of illegal immigrants'
who are to be fingerprinted, will
be viewed by many as harming
the UK's race relations.

The Government also claims
that arrests carried out by plain-
clothes lmmigration Officers will
allay the concerns of communi-
ties fearing arrests carried out by
uniformed policemen, and that
appropriate training will be pro-
vided. Such justifìcation seems
spurious given that migrant com-
munities already have a fear of arrest by plainclothes policemen
who many communitíes also suspect carry out surveillance oper-
ations against them. lt cannot be better for race relations that
migrants become suspicious not only of the police but also of
every person outside their community who may potentially be an
arresting lmmigration Of ficer in plainclothes.

There is also a risk that m¡grants will lose what protection is
currently provided to them under the 1984 Police and Criminal
Evidence Act. An extension in the powers of lmmigration Officers
must at the very least be accompanied by measures to ensure
full scrutiny of the exercise of those powers, and full protection
for the rights of migrants.

Detention
On the one hand the Government claims to only detain a small
number of immigrants and on the other hand it po¡nts out that
very many more are liable to be detaíned, and that it intends to
increase the availability of detent¡on space by building more
detention centres. Thus the only reason the Government has
not been detaining more people than it currently does is not
because it believes that there is no need, but because it is
presently physically unable to do so. However the Government
does not seem to have had many ideas for providing alterna-
tives to detention. That is, until recently when the Government
was reported in The Guardian (271h October, 1998) to be con-
sidering the electron¡c tagging of asylum seekers.

The Government states that bail hearings are to be provided

after seven days detention and further hearings on a regular (pos-
sibly monthly) basis. Such a recourse is already available to
detainees. Calls for an automatic judicial process for reviewing
detention on a regular basis, and where there is a presumption of
release unless proven otherwise have been ignored.

The Government does not propose any change in the deterr
tion criteria currently being operated. lt states that wrfüen rea
sons for detention should be provided in individual cases with ref-
erence to the above criteria. However, the lmmigration Service
already provide such reasons. The main problem the Govemment
has not dealt with is the detail to be given when reasons for
detention are disclosed. ln many cases the lmmigration Service
states that an individual is to be detained simply because 'there
is a reasonable belief that the individual will fail to keep the terms
of temporary admission or temporary release', without providing
reasons for such a finding having been reached. The lmmigration
Service must be obliged to provide reasons for their findings
and conclusions, with specific reference to the details of an indi-
vidual's case.

The Government also opposes placing any time limits on the
length of detention. Given that they state that the cases of
detained migrants are dealt with as a matter of priorþ, a settime
limit should be achievable. They argue that detainees will simply
use legal means to keep themselves in the UK knowing that this
tactic will secure their release. The Government could allow for
such argument for ma¡ntaining detention to be examined by a
court. However there must come a time when a detainee is able
to argue that delays caused by the Home Office mean that cor¡
tinued detention is unreasonable.

The Government has reneged upon its election pledge of abol-
ishing the requirement that employers check the immigration sta
tus of their employees. lnstead they intend to introduce a 'code
of practice' for employers. Yet guidelines for 'good pract¡ce' were
introduced by the previous Government. Clearly employers seek-
ing to avoid any conflict with the law against employing unautho
rised workers may simply avoid short-listing such applicants. How
the Government aims to provide employees with increased pro
tection from discriminatory practices remains unclear.

The Government intends to reintroduce the r¡ght of appeal to
visitors applying to enter the UK from abroad. This proposal has
been qualified to only apply to applicants wishing to visit their
relatives in the UK. Of serious concern is the intention to impose
a fee for those qualiffing for a right of appeal. This requirement
will apply to applicants needing a visa before travelling to the UK
(i.e. 'visa nationals'). Such nationals mainly come from poorer
countries in Asia, Africa and Latín America. The proposed fee is
therefore likely to be seen by many as racist since it will have to
be paid by mainly norrwhite nationals requiring visas to enter
the uK.

The Government also intends to pilot a 'financial bond'
scheme for those wishing to enter the UK. Again this is likely to
apply mainly to nationals from non-white, and poor, countries.
Many such applicants save for years to be able to pay for their
visa application, their flights, and their stay in the UK. To penalise
them with an additional charge (albeit a returnable fee after they
depart from the UK) ls unfair and will þe viewed as racist by many
people. For those seeking to obtain visas to enter the UK for the
purpose of applying for asylum, the financial bond will simply be
another expense, in addition to the money they have to pay to
smugglers and forgers of passports.

The National Coalition of Anti-Deportation Campaigns and the
National Assembly Against Racism are working to set up a broad
campaign aimed against the Government's proposed legislation
and other policies that will not require legislation to be imple-
mented. Campaigning will be difficult given the perce.ption of
many people that the Government's concession to allow up to
30,000 asylum applicants to stay is the main thrust of its pre
posals and the opposition of the right-wing press. Campaigners
need to publicise all aspects of the White Paper in order to moti-
vate a wide level of support aga¡nst the draconian aspects of
the proposals. I
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ast summer I had the privilege of spending twelve weeks
working with a group of very dedicated people at the
Louisiana Crisis Assistance Centre in New Orleans. The
Centre, headed by Clive Stafford Smith, works for those
sentenced to death or accused of a capital crime in
Louisiana and Mississippi. I have nothing but admiration

for those people who have made a life commitment to do work
which invariably takes a serious toll both on mental and physical
health.

The office is obviously not like any other type of legal experi-
ence. All that crap about being objective, not getting too involved
with the client, has to go out the window. No one volunteers to
work at this type of law centre for fun or because you really care
about the academia of trial litigation. The workers and volun-
teers do the work because the people they work for have invar'¡
ably been trodden down by a political system which ensures that
capital punishment is reserved for the most vulnerable in society.
Spending hours listening to people's life stories in preparation for
mitigation (the stage in the trial after a guilty verdict where the
attorney has to persuade the jury that they shouldn't kill their
client) means that unavoidably you build a rapport up with the per-
son sitting in front of you.

Angola
Angola is where death row is housed for the state of Louisiana.
A number of people from back home thought I was go¡ng to Africa.
I wish. Angola, a former plantation, is named after the place
where the slaves were originally brought from, On entering the
prison it is immediately apparent that things have not moved on
much, if at all. Over 80 percent of the men at Angola are African-
American. They rise at 5am to work the fields. They are watched
over by white men with shotguns on horseback. lf they run two
warning shots will be fired before they are shot in the back.
Louisiana has the harshest sentencing regime in the States -
over three thousand of the men at Angola have life sentences
with no prospect of release. The penitentiary is the largest in
the Untied States.

After being searched at the gate I had to drive to death row.

There was no chance of missing the building. lt has ,,death row"
printed in large black italics on it. Death row is housed next to the
hospital. The perversity of this hits you immediately. The state
goes to great lengths to ensure that they are not cheated out of
their killing role. ln Parchman, Mississippi death row inmates
are not allowed to smoke.

The method of execution in Louisiana is now lethal injection. lt
is an attempt to make the process look more clinical, less grue
some. The reality is that killing a healthy human being after years
of preparation will never be anything but gruesome. The guards
who bring our clients their food, their mail, packages from their
family will often be the ones who volunteer to be on the strapdown
team. They rehearse before an execution and one ofthe guards
volunteers to be the client who will be killed. He gets to lie on the
gurney and struggles so that they can check none of the straps are
loose. The warden who has to ensure the execution happens
smoothly overseas all of this. Days later the warden then goes
on to share a last meal with the condemned man and his family.

lwish I had met some evil serial killers - my job might have
been marginally easier. Mental retardation and poverty was prè
dominant amongst the clients. Andrew was on death row for a
crime that he committed as a teenager. He had grown up on a
plantation. His white boss had provided everything for him, food,
cloth¡ng and housing and in return he had to work on the platan-

"Yes ma'am". "David, I have to tell you that the
Supreme Court has just turned you down",
"Yes ma'am". The first time I saw David I tried
to hide my shock and disgust at chaining
(ankles and feet) up a person who so obviously
needs help. David often shakes uncontrollably
and starts banging his head against a table or
wall. The other guys laughed at me when I tried
to get a guard to help him, his behaviour is so
normal to them. Apparently David was okay at
one time. He had been a gang banger since
the age of thirteen and in prison for the major-
ity of his life. The state will probably kill David
one ofthese days. He won't understand what
is happening. They'll scare him, he'll really
struggle but he won't win. The United States
is killing the mentally retarded without serious
qualm. President Clinton can testify to that,
Ricþ Ray Rector R.l.P.

I met too many people who were younger
than me on death row. Teenagers who needed
to be at home, at school. The utter pointless-
ness of death row and the realisation how but

for circumstance it could be you on death row. The United States
is one of five countries since 1990 to have executed children. The
other countries are: lran, Pakistan, Saudi Arabia and Yemen. They
are the countries that the United States likes to preach Human
Rights to.

Many people view the death penalty as nothing more than an
extension of a southern pastime, lynching. The difference
between lynching and the death penalty is very hard to determine.
The level of incompetence by attorneys at trial stage was shock-
ing. Students still at law school were not uncommon representa
tives. But then the death penalty is only reserved for the poor-
est in society and the people who could make a change don't
care, don't need to care. The prelife campaign will be willing to
support activists who blow up abortion clinics. yet in the biblsbelt
South these will be some of the people outside the prison cele
brating the use of an execution chamber.

The death penalty has become an act of class warfare fought
top down against the poor and incompetent.

Avoiding death row is very simple for most Americans. Don't
be an ethnic minoriÇ, don't be poor, don't leave school before the
age of sixteen and only ever kill a black person, a white victim
will ensure the death penalty. lf you get caught blame it on the
most uneducated person who was with you at the time of the
crime, or the youngest. I

Images from the French
magazine Charlie Hebdo'

tion. lt was the only world he knew.
When the white boss came to him at
the age of seventeen and told him to
kill his wife, Andrew, whose life had
never really been about choice, had
done it. Andrew did get away from the
plantation boss eventually and went on
to have his own family. He worked hard
and provided for his family. Eleven
years on his boss, now remarried, mur-
ders his second wife. The police arrest
the white boss for this, who in turn tells
the police about the murder of his for-
mer wife by Andrew. Of course the white
plantation owner gets a prison sen-
tence and Andrew sits on death row
hoping that the warrant of execution will
not be read out to him any time soon.

I had never met anyone with serious
mental retardation until I visited over
thirty clients on death row in
Mississippi. David was one of the most
retarded clients there. His one and only
sentence which I heard him manage is,
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This is a summary of the response by the
Employment Law Committee of the Haldane Society
submitted to the Government in July 1998
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The Goverrunent's objective is
that there be a context in
tsritain within which busi-
nesses can prosper. This gen-
eral policy translates into a
commitment to'partnership'.
The aim is to replace the
notion of conflict berrveen
employers and enrployees
with partnership, and to avoid
a return to the conflictual
behaviour of the past. The
White Paper is strongly indi-
vidualist in approach. It is
based on the rights of individ-
uirls, whether exercised on
their own or with others.

These principles are inade-
quate âs a basis for labour
law Conflicr is an inevitable
feature of employment rela-
tions. The interests of employ-
ees, for example, job and
income security and the
opportunity ro pursue activi-
ties outside of employment,
do not coincide with the inter-
ests of the organisations that
employ them.

FIow can the interests of
employees be upheld in the

b-

per

need the capacity to form
independent organisations
with sufficient power and
resources to effectively repre-
sent theil mernbers. Rather
than iudivrdual riglrts, our pri-
ority ìs the refo¡m of those
lzrr"'s that impede the forma-
tior.r and activities of trade
u u t{Jns,

Current labour law is, or
may be, in breach of
International Labour
Organisation conventions and
other treaties. It is anomalous
that the Government are will-
ing to rectify breaches of the
European Convention on
Hurnan fughts where these
are established, but not
breaches of international
labour stand¿rrds.

I.INDIVIDUAL
RIGI{TS
(i)Unføir dìsmissal
comþensation
It is proposed to lift the cap
on unfair dismissal compensa-
tion.'We welcorne this pro-
posal. There is no reason why
individuals should not be paid
all of the loss that is directly
attributable to an unlawful
act.

Limits should be retained
as they provide employees
with a predetermined rate of
damages payable when an
ernployer commits what are
accepted to be serious
breaches of employment legis-
lation. The introduction of
aggravated damages as an
alternative would lead to
uncertainry and, almost cer-
tainl¡ a reduction in the
amounts awarded in such
cases. We would, however,
welcome che suggested index-
linking of such limits.
(ii) Fixed-tenn contïacts
Fixed-term contracts have
become widespread.
Outlawing fixed-term con-

tracts is not feasible, while to
leave the law as it stands
allows some employers to
abuse the situation and place
workers in a situation where
they hzrve no ernployment
rights.

Therefore we propose that
there should be no right for
employers to rely on waiver
clauses in relation to unfair
dismissal claims.

Problems may still emerge,
however, if employers remain
free to dismiss all employees
just short of one year's service,
wait, and then re-employ
them. One way to tackle that
abuse is to remove or reduce
the qualifying period for
claims of unfair dismissal.
Alternativel¡ the Government
should amend the rules on
continuity of employment, so
that an employer cânnot
remove the rights of workers,
including the right to claim
unfair dismissal.

The possibiliry of a waiver
of the right to a redundancy
payment should also be
excluded. Finall¡ there is ¿
case for protecting the con-
tractual rights of employees
that would otherwise be lost
through the coming to an end
of a fixed-term contract.
(iiì) The unfair dismissal qual-
ifying period
'We 

welcome the proposal that
the qualifying period for
employmer.rt rights should be
¡educed from rwo years to one
yeaf.

The qualifying period
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lower period. The Labour
Party's initial commitment to
provide for'employment
rights from day one' should
be honoured. This would
bring Britain into line with
may other European Union
countries where employment
rights apply from the first day
of employment and in most
other European Union coun-
tries the maximum qualifying
period is six months.
( iu ) Z ero - h ours contr act s
We welcome the White
Paper's concern to end the
abuse of zero-hours cont¡acts.

Employees should be enti-
tled to be paid when they are
on the employer's premises
and contractually required to
be available for work.

2 OOLLECTIVE
RIGHlS
(a) Th e recogttition procedure
We welcome the proposed
inffoduction of a statutory
recognition procedure. We
are, however, concerned at the
adoption of the recognition
model in use in the United
States, with bargaining units;
the determination of these
units by an administrative
body; the requirement for
maiority support witlin bar-
gaining units and the determi-
nation of this support by a
ballot. This model has not
proven a success in the United
States.'We sha¡e the reserva-
tions that others have
expressed about the require-
ment that 40 percent of those
eligible to vote should vote in

favour of recognition. This is
inconsistent with the democ-
ratic nature of the decision to
support or reject trade union
representation.

The proposed 'small
employer' exemption should
be removed. Alternatively it
should not apply where
unions can achieve 507o
membership.

It is vital that the provision
of automatic recognition on
50% membership be retaìned.
This will permit the avoidance
of time-consuming and poten-
tially expensive compliance
with the recognition provi-
slons,

Ballots should be carried
out in advance of any litiga-
tion in order to avoid delays
and the associated opporruni-
ties for intimidation on the
part of employers.

Access must be provided
for trade unions prior to any
demand for an initial show of
support as it is promised
berween this point and any
ballot.

Adequate protection must
also be provided to workers
in connection with the recog-
nition drive. Any dismissal
during this period should be
regarded as âutomatically
unfair, subject to the
employer's right to prove seri-
ous misconduct, and should
entitle employees to interim
relief and to reinstatement as
a matter of course.

Proper consideration is
necessary as to the ci¡cum-
stances in which orders for
specific performance will be

action after notice of redun-
dancy has been given. This
should be removed fiom the
legislation.
(ii) The law relating to ballots
'We share the Government's
assessment that the law and
Code of Practice on industrial
action ballots ¿nd notice
needs reform.

Ou¡ view is that, at most,
there should be a legal
requirement upon trade
unions that they have provi-
sion for industrial action bal-
lots in their rules.

The White Paper also pro-
poses that trade unions wish-
ing to call industrial action
need not give the names of
those they intend to ballot,
but that unions should instead
have to identify as accurately
as reasonably practicable the
groups or category of employ-
ees concerned. The effect of
this proposed ¡eform will be
limited. There should not be
any requirement on a trade
union to notify the employer
of an industrial action ballot.
(ììì) International law
In respect of secondary action
the ILO Committee of
Experts found that British law
in this area is in breach of
ILO Convention 87 on the
Freedom of Association and
Protection of the Right to
Organise.

A second issue concerns
the definition of a trade dis-
pute in s. 244 TULRCL1992
which excludes indust¡ial
âction with a mixture of
industrial and social or politi-
cal objectives. This has also
been rejected as by ILO's
Committee of Experts as a
violation of Convention 87.
(c) -tbe law relating to associ-
ation and representation
(i) Acts and omissions in s.

146 TULRCA 1992
'!7e welcome the proposal to
make it unlawful to disc¡imi-
nate by omission on grounds
of trade union membership,
non-membership or activities.
This would reverse the deci-
sion in Associated
Netuspapers Ltd v Wilson and
Associated British Ports PLC
u Palmer and othe¡ cases.
This renroves the illogical situ-
ation whereby discrimination
by action is pennitted under s.

146 TULRCA 1992, whereas
discrimination by omission is
not.

(ii) Furthering a change itr
relationship utith a class of
employees: TULRCA 1992. s.

148(3)
Firstly', it would be necessâry
to review section 148(3) of
TULRCA 7992, the Ullswater
amendment. It provides that
an industrial tribunal should
disregard an act of discrimina-
tion which falls within s. 146,
if the employer's purpose was
to further a change in his rela-
tionship with all or any class
of his employees.

The purpose of the
Ullswater arnendment was to
permit employers to de-recog-
nise trade unions and to sub-
stitute individual centred con-
tracrs of employment. This is
inconsistent with the
Government's concern to rule
out anti-union discrimination.

The possibiliry of such dis-
crimination has been found to
be incompatible with the UK's
international obligations
under ILO Convention 98
and under Article 6(2) of the
European Social Charter,.We 

believe that s. 148(3)
should be amended so as to
rule out discrimination
intended to discourage
employees from being repre-
sented by a trade union.

Finall¡ there is a case for
distinguishing berween mem-
bership and non-membership
of a union in this area. It
should be open to an
employer to promote trade
union membership among its
workforce. Section 148(3)

rìF

should be retained in relation
to discrimination where an
employer intends to further a
change in its relationship with
its employees in the di¡ection
of trade union membership
and/ or collective negotiation
of terms and conditions.
(iii) Discrinination relating to
t r øde union r ep re sent ltion
The second step which should
be taken is to reverse the view
expressed by a majority of the
House of Lords i¡ Wilson and
Palmer on the membership
rssue.

This concerns the scope of
the rights to be a trade union
member set out TULRCA
L992, section 737 (7)(a)
(refusal of employment), sec-
tion 146(1)(a) (action short of
dismissal) and section
152(1Xa) (dismissal).

ln Wilson and Palmer, a

3-2 majority of the House of
Lords expressed the view that
there was a distinction
between the right to be a
member of a union and the
right to exercise the services
which the union provided.
For that reason, employer dis-
crimination against employees
who wished to be represented
in collective bargaining was
not prohibited by the right to
be a trade union member

The membership issue
should be resolved by legisla-
tion. Otherwise the right to be
a trade union member will be
devoid of content.
(iu) The right to a rcpresenta-
tiue ìn grieuance and discipli-

nary proceedings
'We welcome the proposal to
establish a legal right for
employees to be accompanied
by a fellow employee or trade
union representative of thei¡
choice during grievance and
disciplinary procedures.

However, it should be
made clear that the employee
has the right to have a repre-
sentative to act on their
behalf. Secondl¡ a summary
ofthis right should be
included in the statement con-
cerning disciplinary and griev-
ance procedures with which
the employee must be pro-
vided by virtue of section 3(1)
(b) ofthe ERA 1996.

Thirdl¡ the exclusion of
the requirement to notify an
employee of any disciplinary
rules and procedures applica-
ble to them where there are
less than twenry employees
(section 3(3) ERA 1996)
should be removed.

Finall¡ grievance should
be defined by reference to the
opinion of the person raising
rt.
(u) Tbe right to be represented
Given the increasing individu-
alisation of employment rela-
tions this right ought to be
recognised âs a mâtter of prin-
ciple, and its violation
penalised in an appropriate
manner.

This would have the merit
of removing some of the com-
plexity associated with the
scope of the right to be a
trade union member and the
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issued and findings of con-
tempt made.

Finall¡ guidelines should
be established for the Central
Arbitration Committee in
determining (i) whether there
is an adequate level of support
for a ballot to be called, (ii)
what is the appropriate bar-
gaining unit, and (iii) whether
a default procedure agreement
should be imposed. The
Committee should also be
given adequate statutory Pow-
ers to carry out its tasks.
These guidelines and powers
are essential to avoid the type
of judicial intervention which
paralysed the recognition pro-
cedure under the Employment
Protection Ac¡7975.
(b) The latu relating to indus-
trial action
(i) Dismissal arisìng out of
industrial action
'We 

welcome the proposal in
the Whìte Paper that employ-
ees dismissed for taking part
in lawfully organised official
industrial action should have
the right to complain of unfair
dismissal to a tribunal.

This proposal creates the
possibiliry of remedying a

breach ofILO Convention 98

on the Right to Organise and
Collective Bargaining.

The Government should
restore the position which
operated before the 1990
Employment Act, when no
distinction was drawn
between official and unofficial
industrial action for the pur-
poses of the law of unfai¡ dis-
missal.

Furthermore, selective dis-
missal or non-re-engagement
of those involved in an indus-
trial dispute should be auto-
matically unfair. There should
not be special procedures in
the case of unfair dismissal
claims arising out of industrial
action. Industrial tribunals
already have the power to
hear claims grouped together
and often do so.

Similarl¡ there should not
be special rules in relation to
compensation lvhere unfair
dismissal is found in an indus-
trial action context.

Finall¡ there are however
separate provisions in sections
143 and I44BRA1996,
under which an employee
may lose all or part of a
redundancy payment where
they engage in industrial

I

Rather than
individual rights, our
pr¡or¡ty is the reform
of those laws that
impede the formation
and activities of
trade unions
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right to a representative in
grievance and disciplinary
procedwes. It would also
overcome a possible violation
of international law The
European Court of Human
Rights has twice suggested
thatA¡ticle 11 of the
European Convention on
Human Rights requires that
members of a trade union
have a right, in order to pro-
tect their interests, for the
trade union to be heard.
(ui) Bløcklìsting
We welcome the proposal in
paragraph 4.25 to prohibit
blacklisting of trade union
membe¡s. It is wrong that
organisations should be per-
mitted to draw up lists of
trade union members and
activists for the purpose of
making ttris information
available to employers.

This proposal would rem-
edy the breach of ILO
Convention 98 identified by
the ILO Committee on
F¡eedom of Association in
1992 and 1993, when it
found that the protection for
trade unionists against black-
listing on British l¿w was
insufficient to prevent ânti-
union discrimination.
(d) Tbe intønal øfføirs of
trøde unions
'We welcome the proposal to
abolish the ofiÊces of
Commissioner for the Rights
of Tiade Union Members and
Commissioner for Protecfion
Against Unlawfu I Industrial
Acti,on. We also welcome the
relaxation of the require-
ments in relation to union
subscription deductions.

.We 
regret that the

Government has not gone
fu¡ther in its amendment of
the substance of the law in
relation to the internal affairs
and administration of trade
unions. The most which legis-
lation should do is to specify
general requirements for
union rule-books. We would
highlight in particular the
concern expressed by the
ILO's Committee of Experts
on this point. In its view:

"The continuing regula-
tion of the smallest details of
the intemal functioning of
workers' organisations may
reach a point where the
cumulative effect of such reg-
ulation, by virtue of its
details, complexity and

extent.. . constltutes an tnter-
ference in the rights of such
organisations under A¡ticle 3
of [Convention 82."

leave. !íe would propose that
a qualifying period of one
year should apply to parental
leave and to maternity leave,
counted back from the date
of the expected week of con-
finement (EWC).

Final$ in order to make
the right effective, the entitle-
ment should be to paid leave.
(ii)Family leøue
We also welcome the pro-
posal to introduce a right to
take time off for urgent fam-
ily reasons as required by the
Pa¡ental Leave Directive. The
right should be to paid time
off.
(iii) Maternity Righ*
Ve support the proposal to

-¡ts

provided by legislation that
time spent on maternity leave
will count towards the calcu-
lation of all service-based
contracfual benefits, includ-
ing holiday pay and pension
rights.

Legislation should also
deal with the anomaly
whereby women who are ill
have to physically return to
work afte¡ maternity leave in
order to retain tlìeir rights in
relation to sickness. This
could be done by removing
the concept of exercising a
right to return after matemity
absence from the legislation
and replacing it with a right
to take maternþ leave, with

to the growing influence of
multinational corporations, the
power of the IMF and llorld
Bank and the process generally
termed as'Globalisation'.
While the nature of globalisa-
tion, and in particular the
political ideology that suggests

that economies can no longer
be managed, can be contested,
it is almost without doubt that
the spread of global capital
has, in relation to labour stan-
dards, led to what some have
called'a race to the bottom'.
As some multinationals scour
the world for the cheapest pos-
sible labour to carry out a pâr-
ticular job, so the wages paid
to the workers who do the job
and the conditions they enjoy
will almost certainly deterio-
rate as the job moves from one
country to another or from one
region to another.

In the face of the labour-
hostile world that the new
global economy has given rise
to, fighting for trade union and
labour rights is an uphill strug-
gle. However, adversity often
gives rise to innovation and
change and it is fair to say that
there are new opportunities
that are now available that
have neve¡ been tested before.
Further, and perhaps to the
surprise of some in both the
labour and progressive legal
communities in the UK, there
are new legal and quasi-legal
mechanisms that potentially
transcend national borders. At
the same time, we see new and
novel methods of labour soli-
dariry many using the commu-
nication and other
organisation opportunities af-
forded by the Internet. The aim
of this article is briefly to
sketch out the new legal terrain
on which some of organised
labour's international battles
are now being fought.

The UN body the Interna-
tional Labour Organisation
(lLO) has been the key institu-
tion in the setting of interna-
tional labour standards for the
best part of this centur¡ partic-
ularly since the end of !Øorld
War IL The ILO has adopted a
wide range of Conventions and
other instruments dealing with
diverse matters, from the
methodology of collecting

labour statistics through to the
health and safety standards
aboard ships. It is the so-called
'core' labour standards of the
ìLO that have come to the fore
in recent years, both in the
context of issues such as at-
taching conditions to trade
rules by reference to labour
rights, through to the vision of
the future of the ILO itself.

In June 1998 the ILO
adopted the ILO Declaration
on Fundamental Principles and
Rights at ìlork, that will be
binding on all Member States
of the lLO. The Declaration is
based on the principles embod-
ied in what are often termed as
the seven 'core' Conventions of
the ILO. These deal with the
right of workers to organise
and bargain collectivel¡ the
abolition of forced and child
labour, equal pay for work of
equal value and non-discrimi-
nâtion in employment. The
new Declaration is no substi-
tute for the existing raft of con-
ventions and the enforcement
mechanisms that the ILO has
in relation to these conven-
tions, but it does now mean
that countries cannot, as they
have in the past, benefit from
membership of the ILO, but
not ensure compliance with the
core conventions. Obviously in
some jurisdictions there will be
national jurispudential issues
that will arise in relation to the
fact that a state is bound by
the terms of the Declaration.
The ILO also has specific pro-
cedures in place now to review
the compliance of Member
States with the Declaration.

Tlade*elated meesurres
It has been a firm policy of the
international labour movement
for many years, since arguably
the 1940s, to seek to have a
'social clause' in the overarch-
ing international trade agree-
ment thât was the GATT and
is now regulated under the aus-
pices of the !(/orld Trade Or-
ganisation (1ülTO). The
ârgument is quite straightfor-
ward: countries should not be
allowed to take the benefit of
the undoubted commercial ad-
vantage that accrues from sup-
pressing labour rights and the
WTO should be able to place
trade tarriffs on countries that
do not implement the core
labour standards as set out by
the ILO. While the campaign
continues, it is unlikely that

3. FAIIILY
FRIENDTY
PlOLIGIES
(i) Pørental leaue
'We agree that the new right
to parental leave should be
properly integrated with
efsting rights for pregnant
women.

It should be made clear
that women are entided to
parental leave in addition to
maternity leave and that both
parents are entitled to take
parental leave at the same

ts
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tirne, even if they are in the
same worþlace.

While welcomingthe
Govemment's decision to
provide three months'
parental leave to adoptive
pârents, we consider that
same sex partners should
have the same entitlement to
parental leave as heterosexual
pafents.

Parental leave should be
available up to the child's
eighth birthday and the man-
ner in which it is taken
should be for the individual
to decide. Employers should
have some discretion to rene-
gotiate the timing of the
leave.

The qualifying period
should also be the same as
that for extended materniry

reduce the qualifying tltesh-
old for extended maternity
leave to one year's employ-
ment.

We support the proposal
to bring the length of mater-
nity leave in line with the 18
weeks entitlement to
Statutory Materni:ty Pay.

'We would propose that
statutory provision should be
made for a woman to take
sick leave prior to her
expected week of confine-
ment without thereby trigger-
ing the maternity leave
period.

'We welcome the proposal
that the contract of employ-
ment contílue during the
whole period of materniry
leave. We believe that it
should also be specifically

the contract subsisting in the
meantime. The woman who
was sick at the end of the
leave period but who had
given notice of the date of
end of the leave period would
then be treated as any other
employee under the
employer's sickness proce-
dure,

Finall¡ we propose that
for the 18 week period now
covered by Statutory
Maternity Pay the rate of
90"/" pay should apply
throughout. The remaining
period of extended matemiry
leave should also be covered
by Statutory Maternity Pay.
This is necessary if the right is
to be an affordable reality for
the majority of working
mothers. I
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any such social clause is achiev-
able in the near future. This is
mainly due to the political
nature ofthe !íTO and its pro-
market stance. 'While the pro-
ponents of the inclusion of a
social clause in the !íTO may
have hit a brick wall, this does
not mean that other interna-
tional trade instruments do not
hold some scope for leverage
on labour rights questions. For
some years now a number of
instruments of US trade policy
have been conditioned by refer-
ence to the core labour stan-
dards. In particular, since 1984,
the United States General
System of Preferences (GSP)
has contained a provision
which is aimed at forcing bene-
ficiary countries to improve
labour standards. The GSP is
the set of trade rules which
gives certain trade advantages
to the world's poorer countries.
These trade advantages can be

minimum employment stan-
dards; elimination of employ-
ment discrimination; equal pay
for women and men; prevention
of occupational injuries and ill-
nesses; comPensation in cases of
occupational injuries and ill-
nesses; and protection of
migrant workers. Under the
NAALC, a special office called
the National Administration
Office has been set up in
Canada, Mexico and the United
States. Complaints that the
labour legislation of any one of
the three state signatories to
NAFTA does not comply with
the above principles are filed in
the NAO of either of the other
two countries. The procedure
then involves hearings and min-
isterial consultations over the
issue. In essence the process is a
political one as much as a legal
one, but is yet in its infanc¡
with few cases so far completing
their progress through the sys-

through their supply chain.
The lesson from the limited
examples that there have been
so far is that there needs to a
constânt monitoring of com-
pliance with the code and full
trânsparency in the operation
of the company and suppliers
activities. Flowever, it is clear
from world-wide campaigns
against Nike and Disney that
multinational corporations are
susceptible to pressure over
the question of the labour
standards adopted by their
suppliers.

The tlK government,
through the Department for In-
ternational Development and
the Secretary of State Clare
Short, is supporting a unique
attempt to push the issue of
corporate codes forward in the
UK. The Ethical Trading Initia-
tive has been operating for a
number of months and the
members include a number of
leading UK companies, trade
unions and NGOs. The aim is
to move towards a process of
learning by doing, whereby the
various actors can develop
models of regulation of labour
issues in the supply chain in a
collaborative and incremental
manner,

It will be interesting ro see

how the future of the ETI de-
velops. The fact qhat the Gov-
ernment has put a substantial
amount of money into estab-
lishing it and that it has a struc-
ture that is (taking one step on
from tripartitism)'quadra-
partie', must give it some
chance of making a positive
contribution to the develop-
ment of codes of conduct.
Holding such an inherentþ un-
stable alliance together cannot
be eas¡ however, as is shown
by the recent events in'!lash-
ington DC where the similarly
constituted Apparel Industry
Partnership has finally reached
an agfeement, but has done so
after the trade unions have ef-
fectively walked away from the
bargaining table.

GonclusÍons
All of the issues outlined above
demonstrate that, while as-
saults on labour rights may
have increased over recent
years, there is a growth in at-
tempts to mobilise cross-border
resistance to such attacks. The
fact that there are new legal av-
enues open to workers rights
advocates demonstrates that,

where appropriate, constructive
use of law, when coupled with
solidarity action and appropri-
ate support can make some
strides forward in attempts to
ensure that workers through-
out the world benefit from the
most basic employment rights.
At the core of these rights is the
abilþ to form independent
trade unions and develop their
ability to defend the rights of
their members.

In many countries, however,
trade unions need clear protec-
tion and the opening up of a
degree of'political space' if
they are to stând a chance to
build any industrial strength.
One only has to consider the
daily danger that workers in
Colombia or lndonesia face
when trying to promote trade
unionism to understand this.
The recent growth of legal and
quasi-legal mechanisms for de-
fending core lâbour standards
must therefore be supported.
There are many further av-
enues that should be consid-
ered, however. The.Wodd Bank
and IMF operating rules could
be changed so as to expressly
provide for an obligation not to
promote any policies that result
in breaches of core ILO stan-
dards. Multinational corpora-
tions could be obliged to sign
up to codes of conduct or simi-
lar devices. Countries with
good labour rights records
could be specifically rewarded
by the rich countries of the
North, rather than subjected to
what are effectively sanctions
under schemes like the US GSP.

So the list can go on, One can
only hope that all of the new
methods of labour rights en-
forcement signal a turn around
in the fortunes of international
labour and the coming of all
the positive advantages that
this would bring.

I Steye Gibbons is a writer
and researcher on emþloyment
law. He is a member of the
Britisb Commixee of tlte Inter-
na.tiona.l Centre for Trade
Union Rights dnd Deþuty
Editor of the magazine Inrerna-
tional Union Rights. Hls re-
cently published booklet for the
Institute of Employment Rigbts
'International Labour Rigbts -
New Methods of Enforcement'
is auailable from the Institute
on 017 1-7 3 8 9 5 17. Intema-
tional Union Rights is auailable
by calling 0171-498 4700.
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against a consultation process which kept grassroots women
out and government recommendations which ignored WAR's writ-
ten representations.

ln November 1997, WAR submitted written Evidence to the
Home Office in response to a public consultation by their Working
Group on Vulnerable or lntimidated Witnesses. lnput from the
Black Women's Rape Action Project and Legal Action for Women
helped ensure that the experiences of particularly vulnerable sec-
tors of women, including asylum seekers and women working in
the sex industry, were represented in our Evidence. We spelled
out the main obstacles to rape victims getting justice, the sexism,
racism and other discrimination at every stage of the legal
process; lack of police protection and inefficient gathering of evi-
dence; Crown Prosecution Service refusal to prosecute rapists;
how victims are put 'on trial' in court and inappropriate sentenc-
ing.

The media has focused on the ordeal
victims go through in court when men
accused of rape conduct their own
defense, following two cases last year, But
little has been said about how barristers,
who are practised in humiliating and dis-
crediting witnesses, routinely cross-exam-
ine rape survivors about their sexual his-
tory in court. They trawl through women's
sexual abuse in childhood, whether they
were sexually active before age 16, when
they last had sex, abortions, contracep-
tion, the number and race of previous
boyfriends... even children are not pro-
tected from such deeply prejudiced ques-
tions. Juries are encouraged to judge not

whether a woman was raped, but whether she is worthy of legal
protection.

Sexual history questioning is not the only obstacle rape sur-
vivors face, but it is a major one. Removing it has been a focus
of our campaigning this year. Protecting victims from sexist ques-
tions aimed at discrediting them would have a major impact on
how many women report to the police, how many pull out before
reaching court and, crucially, on how many rapists are convicted.

A rape survivor is almost entirely dependent on the judge for
the way she is treated in court; he has the power to call a halt
to any line of questioning and to reprimand bullying defence
lawyers. ln his summing-up he directs the jury as to what issues
are relevant in considering their verdict, he can comment on the
characters of victim and accused, and on other aspects of the
case. He also determines the sentence. These are very great
powers. lnstead of using them to ensure justice, judges have
been notoriously biased against rape victims and many are clearly
sympathetic to rapists.

Since 1976 judges have had the power to exclude questions
about women's sexual history with men other than the defendant;
yet they generally allow them. ln some cases where such ques-

tions were disallowed and the rap¡st was
found guilty, the Court of Appeal has over-
turned the conviction on the grounds that
if the jury had known about the women's
sexual history they would not have con-
victed. lt is time to remove this discre-
tionary power, giv¡ng rape survivors the
protection they are entitled to. The sup
port we have received from over 200
organisations across Britain clearly indi-
cates how strongly women feel about this
rssue.

Last winter the Home Office Working
Group held two public conferences, yet
WAR, perhaps the most well-known and
outspoken grassroots anti-rape organisa-
tion, was not invited to either. When we
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removed, however, where a
country can be shown not to be
'taking steps to afford workers
internationally-recognised
rights'.

More recently in North
America there have been
attempts to utilise the legal pro-
visions of the North American
Agreement on Labor Co-opera-
tion NAALC, which was estab-
lished as a 'side agreement' to
the North American Free Trade
Agreement (NAFTA). This is
very different to the'intra-trade
bloc' labour legislation that we
are used to in Europe, It seeks to
provide a degree of regulation in
the following areas: freedom of
association and protection of
the right to organise; the right to
bargain collectively; the right to
strike; the prohibition of forced
labour; labour protections for
children and young persons;

tem. However, the progress of a
number of the cases currently
before various of the NAOs are
of immense interest and will in
many ways test the application
of the rules.

The European Union also
has a GSP scheme and, as of
early 7998, these rules have
been conditioned by reference
to general employment rights
questions. The EU rules provide
that beneficiary countries may
receive additional advantages if
they demonstrate that they
comply with the key interna-
tionally-recognised provisions.

Godes ofGonduct
It is without doubt a positive
move that increasingly com-
mercial organisations are -
through codes of conduct -
seeking to influence and im-
prove labour conditions
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phoned to find out who was on the Working Group and who it
was consult¡ng we were told that that was not public informa-
tion. We asked to meet the Working Group and were refused.

The Working Group published its Report in June. lnstead of
tackling judges' powers, it recommended that Scottish legislation
be used as a model. Although Scotland has more detailed restric-
tions on questioning than England and Wales, the Scottish Rape
Crisis Network in Scotland have said that this legislation has not
worked. Research by the Scottish Office confìrms women's expe
rience, documenting that the law has not protected women and
girls from unfair questions - largely because judges still have
wide discretion to allow exceptions. Even in New South Wales
(Australia) which is often promoted as having one of the best
systems in the world with stricter limits on judges' discretion,
victims' sexual history is still being raised.

When the Working Group launched its Report, WAR organised
a protest lobby. We asked Jack Straw to receive a delegation to
hear the views of rape survivors who had been excluded. He
agreed to see us in July.

One of the rape survivors on our delegation told him aþout
her four days in the witness box as a teenager recently out of
local authority care:

"l was subjected to a horrific and distressing ordeal, humili-
ated and laughed at, and called a 'liar'. Neither the prosecution
nor the judge intervened. I had just recently lost my baby and they
insisted on calling that an abortion to make me look bad. They
asked me about having been abused as a child, and suggested
I was sexually attracted to men in my family. They laughed at my
cockney accent, and because I didn't use the proper terminol-
ogr for the body and the physical acts. They said I had screamed
'No!' in a state of euphoria and was enjoying and encouraging the
attackers. I was only allowed two people in court while the attack-
ers' supporters were allowed to pack the benches, and they
jeered and made threatening gestures, which the judge saw but
didn't stop. I was terrified. They produced 15 men to give evi-
dence that they'd slept with me, none of it was true. At the end of
the trial the judge directed the jury not to convict because there
was no corroborative evidence; he said my injuries were less than
half an inch deep and could have been made in rough sex. They
were convicted of buggery but since they had served eight
months on remand the judge released them."

Later she commented that it had been a rare opportunity to
speak directly to the government, but she was disappointed that
Mr Straw only seemed interested in the sentencing. "He didn't
care what had happened to me in court, and would not acknowl-
edge how bad the barristers were", she said.

A delegate from Black Women's Rape Action Project explained
that since immigration officers treat asylum seekers as 'bogus',
those who are rape survivors (up to 50 percent of women asy-
lum seekers) must overcome disbelief and discrimination, includ-
ing racism, when they are most vulnerable and traumatised. She
pointed out that the Working Group had not considered refugee
rape victims to be vulnerable witnesses and had not included
them in their Report. She asked why refugees who have been
raped in another country are treated differently by the authori-
ties than women who've been raped in Britain and called for the
same resources and standards to apply.

An asylum seekerthen told the Home Secretary she had been
raped in Uganda and again in Britain. The Home Office had
rejected her asylum application on the basis that the soldiers who
raped, imprisoned and tortured her had been pursuing her
brother not her, dismissing the traumatic effects of gang-rape and
fears of further persecution because of her own political activi-
ties. While waiting for the Home Offìce decision, she was raped.
ln spite of reporting this to the police, the rapist had not been
found. ln constant fear of being attacked again and/or deported,
she asked Jack Straw for help. He said he was powerless to inter-
vene, and that applying the same standards to refugees was
'impossible', since many refugees are 'economic migrants'. The
woman commented afterwards that she did not feel Jack Straw
was sympathetic. V

"Making rape trials
ì

aspecial case
would not help
rape surv¡vors get
justice. lt would
undermine basic
legal principles,
separat¡ng rape
further from other
kinds of violence,
and enabling the
legal system to
retain its pervasive
SEXSM ACISM
and other biases"
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We presented the complaint of a third woman who is a victim
of domestic violence, experiencing a pattern of discrimination by
the Crown Prosecution Service. Evidence had been badly pre-
sented in court, records lost, charges downgraded, and pres-
sure put on her to avoid testifuing as the only way to keep her sex-
ual history private. Her ex-husband had repeatedly attacked and
harassed her, committing attempted rape and incitement to mur-
der, but despite numerous court appearances, he nevergot more
than a few months in prison.

As we pointed out, the justice and protection demanded by
these and many other rape survivors are not adequately
addressed in the Working Group Report. ln addition to bypass-
ing women's demands on sexual history questions, the Report
fails to deal with the fact that victims often find prosecution
lawyers ill-prepared, careless, even prejudiced in favour of the
accused. lnstead of addressing such bias in the CPS, the Report
proposes a range of measures which undermine the rights of
defendants, for example, preventing defendants from represent-
ing themselves. The Working Group even proposes to extend
this ban to other crimes. The key issue however is not who asks
the questions but what questions they are allowed to ask.

The Report also recommends that witnesses be excused from
attending court altogether; written testimony would be sufficient.
Making rape trials a special case would not help rape survivors
getjustice. ltwould undermine basic legal principles, separating
rape further from other kinds of violence, and enabling the legal
system to retain its pervasive sexism, racism and other biases. lt
would again set a dangerous precedent, which may be extended
to other crimes, including non-violent ones.

Jack Straw said he would 'think carefully about what [we] are
arguing for'. But while pointing out the sadism of being ques-
tioned by your attacker, he refused to acknowledge the sadism

HU]I'IANRIGH
HUIUIANUURONGS

of many barristers. He also said he was concerned that banning
sexual history questions may lead to an unfair trial - a common
response from the legal establishment (Mr Straw is himself a bar-
rister).

At a subsequent meeting with Home Office officials we
explained that legislation must clearly distinguish between evi-
dence of sexual history with the defendant and evidence of sex-
ual history with other men. lf the victim and the accused had a
sexual relationship and the defence is consent, they must be
allowed to clarifu how they came to be together and on what basis
the accused claims consent. Since rape in marriage is a crime,
no man can now assume that because a woman consented to
sex once, she consents forever. Even after 20 years of marriage,
the first time a wife refuses sex, if the husband forces her it is
rape. Barristers and judges should spell this principle out to the
jury in every relevant case. lt should be a mandatory part of the
judge's directions.

lntroducing evidence of sexual history with men other than the
accused is very different and should never be allowed. As the
lawyer who represented the first woman to win damages for rape
by her husband said, "A woman can sleep with every passenger
on a bus but refuses to sleep with the driver and he forces her,
it is rape." The fact that she slept with all the others is irrele-
vant. Yet victims suffer cross-examination on their relationships
with other men in three-quarters of acquaintance rape trials. lts
prejudicial effect on the victim outweighs any other legal argu-
ment for allowing it. lt is a tactic to discredit the victim as a 'slag'
and make jurors believe that she had no right to or was incapable
of refusing sex.

A double standard frames every rape trial: unlike trials for
other crimes, the witness stands accused. Defendants on trial for
rape are rarely called to testify; their sexual history, including
any previous convictions for rape, is concealed from the jury.
So why is irrelevant and prejudicial information about the victim's
past allowed? What would the Home Office think if the same
questions and insinuations were allowed in trials for bank roÞ
bery, beginning with: What had the bank done to provoke it?
The bank's publicity was too seductive. The bank gave cash to
every Tom, Dick and Harry so the robbers assumed they had a
right to it. No robber can control his urges. Banks are notorious
for lying about money.

Why is violence against women treated less seriously than the
theft of property?

The experiences and views of rape survivors and anti-rape
campaigners, rather than the political agenda of politicians and
the media, must shape changes in the law. On the basis of the
Working Group's findings, the government will soon propose
legislation, including on sexual history. lt is urgentto ensure rape
survivors are at last given legal protection. Rather than repeat

the legislative failures of other countries, the government must
improve on them. Otherwise, New Labour will be seen to be on
the side of rapists, reinforcing the trial as the victim's second
rape. I

NATIOI{AL GRITICAL LAUUYERS GON FEREI{CE
Saturday 6 and Sunday 7 \/rarch 1999
Manchester Metropol itan U n iversity

To support this campa¡gn please contact
Women Against Rape at:
PO Box 287, London NW6 5QU.
Tel (0171) 4822496 Fax (01 71) 209 4761 .

E-mail : 1 0001 0 .231 1@compuserve.com.

The Nøional Critical lau,ltøs Group is an orgdnistion of law studerûs, acadernics and practitionøs

Themes for the conference:
Hrmran Rights Act; Jrdicial Appoiffi
Procedureq UN Declaation of Hunran

lntematiqral - Pfnoclret, Palestine,
Wodd debt, Global Ecqrmric

@isis - l,Uho pays?, Guba; lntqnational
Griminal Gourt, TUition fees -Access to
edrcation; Envirqrmerrtal Lavu; Getderc
and taw; Asylum and lmmigration.
For informmion ar to booþya¿r place contactGrcg Spall at Kent Iøa School,
Uniuersity of KmÍ, Carterbury ,KmqTë10L227 823425 Fax 01227 878310 .
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Stop pre$s Stop press Stop pless Stop press Stop
"Re Dobie Williams.
Thanks to those who responded to Dobie's lawyers' plea for help. The support Dobie
received from many English people was of immense importance to him.
The DAs office phoned Dobie's attorneys on the morning of the Bth and informed
them they would consider new DNA evidence. Dobie was told this when his at[orney
went to be with him, The DA's office never got back. Dobie was strapped to the
gurney at 5.30 pm and death by lethal injection was instigated. Dobie was
pronounced dead at (approx.) 5.40pm.
Dobie Williams RlP."
I Rebekah Maxine llllilson (see article on page 24
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