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The world turned upside down

fromtheChair

W
e live in a time of great constitutional tension. Not since
the 17th Century have the respective roles of parlia-
ment and the judiciary been so polarised. When Tony
Blair’s government tried, and failed, to ouster the ju-
risdiction of the courts over immigration and asylum
cases, it pandered to the racist and xenophobic

baying of The Sun and Daily Mail, provoking one House of Lords judge
to say that the courts’ recognition of the sovereignty of parliament was
“not without limits”. We have not only a right but a duty to demand that
our newly-elected government recognise those limits.

I once ended this column with the words: “Blunkett must go.” That
was short-sighted. The issue is not the temporary office-holder but the
permanent office. Blunkett, perhaps the worst Home Secretary since
Lord Castlereagh, has gone. But the Home Office assault on our liber-
ties continues unabated. There is a very real sense of “Vote Blair, get
Howard,” when it comes to the office of Home Secretary. The real prob-
lem lies in the reactionary Home Office itself. Thanks to its punitive poli-
cies, our prisons are overflowing. 

ASBOs can result in jail for those who fail to accept restrictions on
what would otherwise be non-imprisonable activity. The sloppily-drafted
Criminal Justice Act, among numerous other inroads into judicial discre-
tion (see Marcus Joyce’s article in this issue), imposes mandatory sen-
tencing for no less than 155 specified offences. As a result repeat young
offenders can be jailed for life on grounds of ‘public protection,’ where
previously they would only have got a few months. Young people with the
potential for rehabilitation will now be condemned to die as old lags. 

Not long ago, the greatest threats to our liberties were the non-elected
and undemocratic House of Lords and the unrepresentative judiciary.
Both were bastions of white male privilege. Twenty-five years on, they
have changed little in complexion or gender but, paradoxically, these es-
sentially conservative bodies have become the last line of defence for
civil liberties. The Judicial Committee of the House of Lords compre-
hensively blasted the Belmarsh detentions and the legislative House
has fought innumerable rearguard actions to preserve jury trial. Judges
have been subjected to personal political attacks, like those on Mr. Jus-
tice Collins’s asylum support decision and Blunkett characterising the
Lord Chief as “a confused and muddled old codger.” The judiciary has
struck back in public too, with Lord Saville entering the debate on public
inquiries, rightly refusing to take part in any future inquiry that allows min-
isters to control public access. We believe the Inquiries Act 2005 permits
an unacceptable level of executive control over what should be a public
process. We support the family of Pat Finucane in urging all senior
judges to boycott any inquiry set up under the Act. 

Wide-ranging concerns on these and other matters were expressed
by several senior judges in ‘Judges speak out against Erosion of Inde-
pendence by Government’, The Guardian, 26th April 2005. What has
happened? Are we back in 1649 with Gerard Winstanley? Has the world
turned upside down, in the words of Leon Rosselson’s great revolution-
ary song? Not exactly. 

This may not be the 17th Century but a struggle for constitutional
power is certainly going on. It began with a territorial grab by the Home
Office in the botched attempt to abolish the office of Lord Chancellor.
Derry Irvine wanted a Ministry of Justice but the mandarins saw the op-
portunity to arrogate to the Home Office much of the power formerly
wielded by the Lord Chancellor. The resulting compromise is the De-
partment of Constitutional Affairs and the Constitutional Reform Act set-
ting up a Supreme Court the other side of Parliament Square.

Lord Steyn, as a founding member of that Supreme Court, has al-
ready given notice that the concept of parliamentary sovereignty is part

of a judge-made common law. The implication, is that there is nothing in
constitutional theory to stop judges saying there are other fundamental
common law rules that parliament may not abrogate, such as the right
of access to the courts and the judges. On this front, the Haldane Soci-
ety is very active in the Access to Justice Alliance’s demands to eradi-
cate legal advice deserts and to resource properly all legal services,
both civil and criminal (accesstojustice2005@yahoo.co.uk).

Another fundamental pillar of common law is the right to jury trial. The
Bourgass and Jubilee Line cases gave the tabloids and their friends in
the Home Office a further chance to slag juries. The profession has been
too limited in its response, as if there were a creeping sense of accep-
tance that some cases are too difficult for juries. We disagree. Professor
John Spenser at Cambridge has pointed out that many recent ‘reforms’
in the criminal justice field, “have parted company with any kind of re-
search of any meaningful sort, and are knee-jerk reactions to fusses
made in the tabloids. In terms of substantive criminal law, the tendency
is being more and more authoritarian and less and less principled.” 

Lord Devlin, as every law student knows, wrote that: “No tyrant could
afford to leave a subject’s freedom in the hands of twelve of his coun-
trymen.” The Jubilee Line case collapsed due to incompetent manage-
ment. The Ricin Conspiracy collapsed because there was no ricin and
no conspiracy. Neither case “proved” anything about the abilities of juries
to deal with complex issues or matters involving state security. Most im-
portantly, neither offers any justification whatsoever for undermining the
right of the subject to be tried by twelve of his or her equals. As E.P.
Thompson wrote: “…between the law and the people; the jury attends
in judgement not only upon the accused but also upon the justice and
humanity of the law…” Take away the jury and you take away both jus-
tice and humanity.

Too often, those of us on the left articulate better what we are against
rather than what we are for. As the new government takes office, we
have some clear and constructive proposals in line with the principle of
open government:
• Give your unequivocal commitment to maintaining the constitutional
right to jury trial for all serious criminal cases;
• Accept that sentencing is a matter for judicial discretion, not executive
diktat;
• Guarantee adequate funding for both civil and criminal legal aid to
ensure that those without the means to pay have equal access to qual-
ity justice;
• Establish an independent, international judicial inquiry into the murder
of Patrick Finucane, free from executive interference and in accordance
with the principles advocated by Lord Saville and Judge Cory;
• Bring home all Guantánamo prisoners who are
entitled to British residence;
• Affirm that there is no place for internment
without trial in our society;
• Drop the “pass law” proposal for a national
identity card scheme;
• Focus on removing the causes of racial
hatred more than on outlawing its verbal ex-
pression;
• Insist that “evidence” obtained as a result of tor-
ture anywhere in the world shall never be ad-
missible in the courts of the UK; 
• Defend the right to peaceable protest; and
• Publish all the Attorney-General’s
advices on the legality of the war
against Iraq.

It’s nothing
personal Charles…
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As early as spring 2002,
Tony Blair had
promised George W
Bush he would join the

US invasion of Iraq. In his eyes,
everything had to be done to
make the war ‘legal’. Blair was
(as he himself says) “desperate”
for a new UN resolution. Only
when it was clear that they were
not going to get it did Blair and
Jack Straw argue (thanks to
‘government legal advice’) that it
was not needed after all. 

A leaked document just
before the general election ap-
peared to confirm that the Attor-
ney General, Lord Goldsmith,
did have serious reservations
about the legality of the conflict,
only to change his mind as
British and US troops massed on
the border of Iraq ready to
invade. The 13 pages of legal
advice that Goldsmith drew up
on 7th March 2003, according
to the leak, warned that Blair
could be in breach of interna-
tional law for six reasons rang-
ing from the lack of a second
United Nations resolution to UN
Inspector Hans Blix’s continuing
search for weapons. This was all
contrary to the impression that
the Attorney General’s private
views as war loomed were
solidly supportive of Downing
Street’s insistence that the inva-
sion was legal.

Ten days later, he apparently
changed his mind, delivering a
summary to Blair declaring the

war was legal – the cue for the
invasion. 

The six breaches were: 
1. The UN – not Mr Blair –

had the power to rule that Iraq
was not complying with its reso-
lutions. The Attorney General
argued that in law, there was a
strong case that the United Na-
tions should determine whether
Iraq had ignored the demand
that its weapons of mass destruc-
tion be destroyed. The paper is
said to have warned that the UN
security council, not individual
members, should decide whether
Iraq had complied with Resolu-
tion 1441, passed in November
2002. The resolution itself con-
firmed that Iraq “has been and
remains” in material breach to
earlier resolutions, but says fur-
ther breaches would be reported
to the security council “for as-
sessment”.

2. UN Security Council reso-
lution 1441 might not be suffi-
cient legal basis for war. Lord
Goldsmith’s advice appears to
have warned that the precise

wording of resolution 1441 fell
short of the legal definition re-
quired formally to authorise war.
Resolution 1441 said that “the
Council has repeatedly warned
Iraq that it will face serious con-
sequences as a result of its con-
tinued violations of its
obligations”. However, the use of
the term “serious consequences”
is not as strong as the term “all
necessary means”, the interna-
tional term for military action,
which were the words contained
in resolution 678 that authorised
force in the run up to the first
Gulf War a decade earlier.

3. Lord Goldsmith expressed
caution about going to war with-
out a second United Nations res-
olution. Lord Goldsmith’s
opinion is said to have warned
Tony Blair that, while he could
go to war without a second UN
resolution, it would be desirable
and “safer” to obtain a resolu-
tion explicitly authorising mili-
tary action. At the time,
ministers were still working fran-
tically to secure a second resolu-
tion. However, the Prime
Minister was saying at the time
it was London’s “preference” to
have a new resolution, whilst
leaving the door open to action
without such a resolution.

4. Blair was told there were
risks in relying on previous UN
resolutions to justify military
action. Lord Goldsmith argued
that it could be difficult to revive
the authority for military action
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20: Leading QC Ian
Macdonald resigns from
the panel of barristers
representing ‘terrorist’
suspects, held without trial,
before the Special
Immigration Appeals
Commissions (SIAC).

14: The High Court rules that
British troops on foreign
operations are bound by the
Human Rights Act, which bans
torture and inhuman or degrading
treatment of prisoners. Under the
ruling, British soldiers could be put
on trial for human rights abuses
against people in their detention
anywhere in the world.

9: The Law Lords rule that
a Home Office operation
at Prague airport to
prevent Czech Roma
people travelling to Britain
to claim asylum amounted
to “inherent and
systematic” racism.

8: Senior judges rule that
police were right to stop
three coachloads of people
travelling to a military base
to protest against the Iraq
war. However the judges
also ruled that the police
acted unlawfully when they
detained them for two
hours.

14: Nick Griffin, the
leader of the British
National Party, is arrested
over remarks he made
about Islam in an
undercover documentary
which exposed racism in
his party.

AttorneyGeneraldid cast
doubtson legalityofIraqwar

December

19th March: up to 200,000 people marched  

“I urged the Government to
publish the full Attorney
General’s advice and warned
that so much had become
known about it that it was
inevitable that it would come
out." 
Robin Cook MP, who resigned
because he considered it wrong to
go to war without a second UN
resolution
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25: Inquest jury verdict itemises a
catalogue of faults at Styal prison
in Cheshire; the prison’s “failure of
duty of care” contributed to death
of Sarah Campbell, who took an
overdose of tablets on the first day
of her three-year sentence. She
was youngest of six women who
died in the prison in 12 months
from self-inflicted injuries.

in UN resolution 678 in 1990,
given that 678 authorised action
to remove Iraq from Kuwait and
did not explicitly authorise an in-
vasion of Iraq. Such a caution is
important because Lord Gold-
smith’s final opinion authorising
war did revive 678, arguing that
“Authority to use force against
Iraq exists from the... effect of
resolutions 678, 687 and 1441.
All these resolutions were
adopted under Chapter Seven of
the UN Charter, which allows
the use of force for the... purpose
of restoring international peace
and security.”

5. Lord Goldsmith pointed to
the latest work by Hans Blix and
his team of UN weapons inspec-
tors. Lord Goldsmith’s advice
was written on 7th March, 2003
as Dr Blix reported that United
Nations weapons inspectors
were making some progress in
Iraq. His report praised Iraq’s
decision to destroy 34 outlawed
missiles as “substantial” and
said inspections “may yield re-
sults.” Dr Blix argued that some

Iraqi actions were “active” or
“proactive”. He noted that in-
spections based on intelligence
tip-offs had found “no evi-
dence”. However he did say that
Iraq’s moves “cannot be said to
constitute ‘immediate’ co-opera-
tion. Nor do they necessarily
cover all areas of relevance.”

6. Lord Goldsmith said that
American statements on the le-
gality of war were not applicable
in Britain. He said that the
White House did not face the
same legal problems as Britain
after the United States Congress
had given President Bush special

powers to go to war. Mr Bush
secured overwhelming votes in
both houses of Congress giving
the President the right to launch
a military strike, even without
the backing of the United Na-
tions. They voted to allow him
to “use the armed forces of the
United States as he determines to
be necessary and appropriate...
against the continuing threat
posed by Iraq”. Washington had
insisted that a second resolution
was desirable but not necessary. 

The Attorney General was en-
titled to change his views. But
what happened in those 10 days
to make him change? Lord
Boyce, chief of the defence staff,
asked for “unequivocal advice”
from Goldsmith that the war was
legal. Boyce got it – after Blair
told Goldsmith that it was his
unequivocal view that Iraq was
still breaking UN resolutions. 

“There’s nothing new in it”,
was the best that government
ministers could come up with
when the leak of the Attorney
General’s advice came out.

January
12: The US investigators
searching for Saddam Hussein’s
weapons of mass destruction
have given up and left Iraq.
13: Sir Mark Thatcher pleads
guilty in South African court to
being involved in coup in
Equatorial Guinea; receiving a
suspended five-year jail
sentence and a £270,000 fine.

13: The Management of
Offenders and
Sentencing Bill includes
a system of income-
related fines and
direction to judges and
magistrates to take into
account prison
overcrowding when
sentencing offenders. 

17: A Home Office
document is heavily
criticised by anti-
deportation campaigners,
for advising immigration
officers on the use of
“control and restraint”
techniques in deporting
asylum seeker children
from the UK.

News&Comment
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26: The Home Secretary,
Charles Clarke, accepts the
Law Lords’ ruling that the
indefinite detention without trial
of terror suspects in Britain
breaches human rights. His
proposal of a new civil order
imposes strict surveillance
conditions including a new
form of house arrest.

  against the occupation of Iraq in London. 

“An unlawful use of force
on such a scale amounts to
the crime of aggression…
Such action [was] so
detrimental to the
international order and the
rule of law.”
Elizabeth Wilmshurst, Foreign
Office’s deputy chief legal adviser,
in resignation letter of 18th March
18 2003

Wrong on WMDs – official

Claims by British intelli-
gence about Saddam
Hussein’s weapons of
mass destruction

(WMDs) were wrong, according
to the annual report of the Parlia-
mentary Intelligence and Security
Committee. It shows the Joint In-
telligence Committee (JIC) back-
tracking on the government’s
‘dodgy dossier’ of September
2002. The JIC claimed in 2002:
“Iraq is pursuing a nuclear
weapons programme.” It now
admits this “was wrong… Iraq
was not pursuing a nuclear

weapons programme”. The JIC
judged in 2002: “Iraq retains up
to 20 al-Hussein ballistic mis-
siles.” It now admits: “This has
not been substantiated.” In 2002,
the JIC judged: “Iraq may retain
some stocks of chemical agents...
Iraq could produce significant
quantities of mustard [gas] within
weeks, significant quantities of
Sarin and VX within months,
and, in the case of VX may al-
ready have done so.” It now
admits: “Although a capability to
produce some agents probably ex-
isted, this has not been substanti-

ated.” The JIC in 2002 said:
“Iraq currently has available... a
number of biological agents...
Iraq could produce more of these
agents within days”. It now says
that Iraq could resume produc-
tion, “but not within the time
frames ... and no evidence that
production had been activated”.

The committee described the
claim that Iraq could deploy
chemical weapons within 45
minutes as open to “serious
doubts” and “seriously
flawed”and said: “We are con-
cerned at the amount of intelli-
gence on Iraqi WMD that has
now had to be withdrawn.”



More than two
hundred people
attended a public
meeting on 9th April

to address the threatened
breakdown of the civil legal aid
system. Hosted by the Access to
Justice Alliance (AJA), the
meeting heard contributions
from leading lawyers, national
and community organisations,
and individuals who expressed
dismay that people are being
denied their basic rights. 

Marking its fifth anniversary
this month, the Community
Legal Service was launched in
April 2000 under the Access to
Justice Act to help people obtain
advice for civil law problems and
raise standards of legal and
advice services. But the number
of cases funded under civil legal
aid have steadily declined since
then. The total legal aid budget
is currently less than half of one
percent of total public spending. 

The Access to Justice Act was
designed to control spending on
publicly funded legal services.
The Legal Services Commission
has to contain legal aid

expenditure within a fixed
budget – currently around £2.2
billion per year. This covers
criminal defence work, as well as
advice and representation for
civil and family law cases. But
rising expenditure on criminal
legal aid has been eating into the
budget for civil and family work.
The commission is trying to
balance its books by making cuts
to civil legal aid, which it
describes as ‘reprioritising’ and
‘targeting’ the CLS fund. The
effect of these cuts will be to
prevent many people from
enforcing basic rights.

The Commission’s package of
cuts would fall on areas of law
such as housing, welfare
benefits, community care,
education, immigration and
employment. They would take
effect by:

Preventing most homeowners
from qualifying for legal aid; 

Reducing the upper income
limit for legal aid to cover
representation in court, so that
fewer people qualify;

Forcing more people to use
‘no win, no fee’ agreements to
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February
15: Peace campaigners
challenge the Government’s
refusal to allow them to withhold,
on religious grounds, taxes
spent on war and the arms
trade. The Peace Tax System,
most of them Quakers, say the
Government is in breach of
Article 9 of the European
Convention on Human Rights.

3: France will take steps
to break up and ban all
neo-Nazi groups after
new figures showed that
the number of violent
attacks they committed
more than doubled last
year. However the move
will not target Le Pen’s
Front National.

6: 164 separate allegations of
abuse by British troops in Iraq
have been investigated by army
prosecutors, of which nearly a
third could lead to public court
martial hearings. So far, 112 of
the cases have been closed
due to insufficient evidence or
after army lawyers believed
there was no case to answer.

9: Prime Minister Tony Blair,
apologises to the Guildford Four
who spent 15 years in prison
after police fabricated
confessions for the IRA
bombing of a pub in Guildford
in 1974. The Maquire Seven
received a public apology, they
were also wrongly imprisoned
over Guildford and other 1974
bombings.

15: ‘McDonald Two’
Helen Steel and David
Morris win a ruling at the
European Court of Human
Rights that their rights to a
fair trial and freedom of
expression were violated
when they were denied
legal aid, and are
awarded damages.

Legal aid breakdown
threatens the poor

fund their cases, even if they
can’t afford insurance against the
risk of court costs;

Encouraging people to use
mediation and ombudsman
schemes instead of the courts.
These measures could well create
a two-tier system of justice, with
poorer people effectively
excluded from the courts. 

The Access to Justice Alliance
is calling on the government to
take the following action as a
matter of urgency:

Scrap plans to cut eligibility
for civil legal aid and to prevent
certain types of case from being
funded;

Make sure that the whole
legal aid scheme is properly
resourced so that both civil and
criminal work can operate
within a realistic budget;

Protect the civil legal aid
budget so that it cannot be used
to cover rising expenditure on
criminal legal aid;

Ensure that local authorities
contribute properly to the
appropriate funding of
independent advice services in
their area; 

Recognise the effect of
policies in other parts of
government on legal aid
spending – and make sure that

After the public meeting, Law Centre lawyers and clients delivered a letter to 11 Dow
a five-year plan to tackle disadvantage and secure funds to develop a national netwo

“Urgent concern for the future of civil legal aid drove
several hundred people to give up their Saturday and
declare a call for action. All recognise that the civil legal
aid system must be dramatically improved to protect
equality before the law. The shining goals set out by the
Access to Justice Act are now tarnished by the decay of
civil legal aid.”
Nony Ardill, chair of the Access to Justice Alliance



Socialist Lawyer � April 2005 � 7

News&Comment

Fight to end the shameful
treatment of the ex-Gurkhas

the legal aid budget is
compensated;

Provide co-ordinated funding
for legal education, law reform
and other noncasework services.

The Access to Justice Alliance
is supported by Advice UK,
Advice Services Alliance, Child
Poverty Action Group, Citizens
Advice, the Haldane Society of
Socialist Lawyers, Justice, Law
Centres Federation, Legal Action
Group, Legal Aid Practitioners
Group, Liberty, Public Law
Project, Rights of Women, and
Shelter. 

For more information email:
accesstojustice2005@yahoo.co.uk

The Gurkha regiment
holds amongst the  high-
est number of service-
men in receipt of the

Victoria Cross, but the recipients
lived in poverty, abandoned after
their years of service. During the
First and Second World Wars
over 60,000 Gurkhas gave their
lives, but many of their families
still wait for news of their where-
abouts: for the British Govern-
ment to actually acknowledge
they died would mean the fami-
lies would be entitled to compen-
sation. It is indisputable these
men gave – and were willing to
give – their lives in the British
Army. It is an indisputably
shameful fact that following their
service they are not treated with
dignity and respect.  

That’s why the Gurkha Army
Ex-Servicemen campaign
(GAESO) exists. Members of the
Haldane Society have been assist-
ing GAESO for five years now,
ever since Catrin Lewis and
myself met Padam Gurung (the
chair of GAESO) and Gopal
Chintan (a legal advisor to
GAESO) at a Haldane confer-
ence. Through legal and other ac-
tions, GAESO have made some
progress for ex-Gurkhas but for
many of them and their families,
life post-service for the British
Army still means poverty. 

One such ex-soldier is Khadga
Jang Limbo. He served in the
Gurkhas for seventeen years.
From the age of seventeen he ded-
icated his life to the British Army.

His postings took him all over
the world but an horrific car ac-
cident in Hong Kong left him in
hospital for eight days, and he re-
tired from the army in 1997. He
now lives in Aldershot whilst he
seeks the right to remain in the
UK. 

Khadga doesn’t want to stay
in the UK permanently, because
citizenship would deny him the
right to return to live in Nepal.
He just wants to be able to work
to provide for his family. He
came to the UK, the country he
gave seventeen years of his life
to, seven years ago to seek
work and provide for his
family. Work in Nepal is scarce
and cultural differences
make it all the harder for
an ex-Gurkha to find
work there. It has no wel-
fare state, the only way
to help his children
is to pay for their
education. He
has not been
able to see his
family since coming to
the UK: if he leaves he
will not be able to re-
enter the country. He
keeps in touch
through letters and
phone calls. He
says: “Every Gurkha
doesn’t mind to sacri-
fice themselves for this
country but want to be
treated with dignity
and respect at the
end of it.”

Whilst the British Government
has announced a review of
Gurkhas’ terms of commission,
GAESO are taking their cam-
paign to Nepal. As secretary of
the Haldane Society, I will be
going with Hannah Brooks (EC
member of the Haldane Society)
to take part in a fact-finding mis-
sion to Nepal, along with Ian
Macdonald QC, to document the
problems faced by ex-Gurkhas
and their families.

The delegation will leave on
23rd May and will aim to find
out more about the situation of
ex-Gurkhas there; the difficulties
they face when they return after
many years serving in the British
Army; the conditions for the fam-
ilies of Gurkhas; the widows who

are still waiting for confir-
mation of their husbands’
fate; the conditions in the

areas from where the
Gurkhas are re-
cruited; and the at-
titude of other
Nepalis to the
Gurkhas and their
families. 

The delega-
tion will visit
Dharan in the

East, Butwal
in the West,
and an area

near Lumbini
and in Pokhara

where there is a concen-
tration of Gurkhas
living in desperate con-
ditions and slums.

For further
information on the
campaign go to
www.gaeso.org or email

me at rebekah.wilson
@tooks.co.uk
� Rebekah Wilson

1: US becomes last country
in the world officially to
abolish the death penalty for
offenders who were under
18 when they committed
murder. The Supreme Court
ruling will spare up to 70
inmates who are on death
row for committing murders
while aged 16 or 17. 

2: A school student wins
the right to wear the
Islamic shoulder-to-toe
dress in school. The
judge found her former
school had acted against
her right to express her
religion by excluding her
because she insisted on
wearing the jihab.

9: Gypsy groups
report The Sun to
the police and the
Press Complaints
Commission,
claiming that its
campaign against
Traveller camps
was an incitement
to racial hatred.

11: After battles with
the House of Lords,
the Government
eventually climbs
down on the
Prevention of
Terrorism Bill, over
plans to impose
control orders on
suspected terrorists.

15: Italy’s Prime
Minister, Silvio
Berlusconi, announces
that he would begin
withdrawing his
country’s troops from
Iraq in September
under pressure from
public opinion.

17: Israeli nuclear whistle-
blower, Mordechai Vanunu,
is charged with breaching
an order imposed on his
release from an 18-year
sentence last April, over
interviews with the foreign
press and for attempting to
visit Bethlehem at
Christmas.

March

wning Street asking the Treasury to support
ork of Law Centres.



carefully worded response: ‘The
Law Society must… oppose the
proposals on behalf of the
public, solicitors and the proper
administration of justice.’ Words
but no action, so could the
LCCSA come out of its corner
fighting on our behalf? 

Round one did not augur
well. A press release and a meet-
ing with the LSC contract ‘de-
signers’ completed their anti-
PCT action plan for February. It
was three weeks into March
before it called a meeting of
London solicitors. A £30 entry
fee was levied for the pleasure of
hearing Richard Collins, head of
policy at the LSC, take to the
stage and pitch his propaganda
for PCT. This mainly comprised
verbatim passages of the consul-
tation document, as if he were
afraid to stray from its carefully
crafted sophistry. Stray he did
though, when he let slip that the
budget for police and Magis-
trates’ Court work was in fact
currently under control. This ad-
mission drew audible gasps, the
sound of the audience mentally
re-configuring the LSC’s motives.
He exited stage left to a resound-
ing silence.The sullen mood of
the audience did not abate as the
meeting wore on and it became
increasingly apparent that nei-
ther the organisers nor the those
in attendance had much sense of
strategy, direction or morale. If
the meeting was designed to
jumpstart an anti PCT cam-

paign, it was an abject failure.
Practitioners left more disillu-
sioned than when they had ar-
rived.

Whether this left the LCCSA
shaken is not clear, but it does
seem that thereafter they were
stirred to greater action and
stronger words. The Law Society
Gazette, not an organ easily
given to hyperbole, described a
meeting of practitioner groups
on 13th April as a ‘revolt’ and a
‘rebellion’. The meeting already
planned for 15th April was up-
graded to a ‘rally’. Rob Brown,
ex-president of the LCCSA, de-
clared ‘the profession doesn’t
want it and won’t have it’. At
least they were now talking a
good fight.

In the event, the ‘rally’ was
far from a disappointment. Rep-
resentatives of participating or-
ganisations sat on stage at a long
table, behind cards bearing their
acronyms, a testament to the
unity of opposition to PCT: the
LAPG, LAG, BSN (Black Solici-
tors’ Network), LCCSA, CLSA
and SAHCA (Solicitors’ Associa-
tion of Higher Court Advocates).
Actually, it looked rather like a
giant scrabble rack.

Crucially, a formal motion
had been prepared, to be put to
a vote at the end of the proceed-
ings: ‘This meeting… requests
the [Law] Society to advise its
members that firms should not
bid for contracts unless or until
such time as, in the opinion of
the Council of the Law Society, a
scheme is proposed which does
not risk reduced access to justice
or the quality of advice and rep-
resentation available to legally
aided clients ‘ In short, a boycott
of PCT was proposed. What a
difference a month makes.

This was augmented by a
questionnaire handed to every-
one, in effect an a la carte menu
of industrial action, including
withdrawal from duty schemes,
24 hour strikes, refusal to in-
struct Counsel following s51
hearings, and sending all bid
documents to the LCCSA/CLSA
to ensure a solid boycott.

The first part of the meeting
comprised speeches from the
platform by representatives of
the organisers. Reference was
made to Richard Collins’ insinu-
ation (above) that this was a
phoney war; all attacked the
PCT consultation document as a
false prospectus. The first target
was the ‘Frontier Economics’
report, the foundation stone of
the PCT plan. Its methodology
was attacked as specious and
flawed. For example, asking a
bunch of solicitors if they could
take on more work seems a
somewhat unscientific approach
to quantifying overcapacity in
the profession. Unsurprisingly its
conclusion, that PCT was a
splendid idea, was condemned as
shaky and tendentious.

Then there were the insupera-
ble practical difficulties thrown
up by these proposals. How do
firms submit a bid for a contract
whose size and worth cannot be
calculated? With contracts
awarded for as little as one year,
how could any business plan and
invest? Threatened with extinc-
tion, wouldn’t firms be panicked
into making unrealistically low
bids? (We were told of some
practices which were preparing
nil bids for police station bids as
a loss leader to secure court
work).

Next, speakers turned their
fire on the devastating impact on
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The ‘Full House’ signs
went up as 500-600 so-
licitors from all over the
country descended on

London’s Friends Meeting House
on 15th April for a meeting or-
ganised by defence lawyers’
practitioner groups, principally
the London Criminal Courts So-
licitors’ Association and its na-
tional counterpart, the Criminal
Law Solicitors’ Association. The
subject was the Legal Services
Commissions proposal for Price
Competitive Tendering for
London, the vanguard for a na-
tional scheme.

Publicising the event before-
hand, the CLSA had likened
PCT in its potential impact to
the iceberg which did for the Ti-
tanic 100 years earlier. Did we
have the determination and
muscle to steer our industry
away from this impending disas-
ter, or would we be reduced to
shuffling deckchairs and taking
to the lifeboats?

For those who do not know,
the LSC consultation document
thumped on our desks at the be-
ginning of February, unbidden
but not unexpected. The shock
was in the detail, and in particu-
lar the absence of any quality
component to tendering (apart
from a pre-bid filtering out of
firms unfit even to submit a
tender – a pretty tokenistic ges-
ture). Quality was, in effect, to
be a handicap. It took the Law
Society three weeks to issue its

Launch of Titanic
struggle over PCT

18: The
Government
signals it will
review its
decision to
reclassify
cannabis as a
less dangerous
class-C drug.

21: A High Court
Judge rules that the
bar’s system for disci-
plining barristers
breaches human
rights law and natural
justice which require
cases to be heard by
an independent and
impartial tribunal.

28: The New
National Party,
which intro-
duced apartheid
and racial segre-
gation in South
Africa,disbands
and apologises
for its racist 
policies. 

March
23: Draft legislation including
proposals for a criminal offence of
Corporate Manslaughter are
published. Prison Service and armed
forces are to be exempted. The law
is designed to overcome the existing
legal need to show a single individual
at the top of a company being
personally guilty of manslaughter
before a case can be brought.

21: Michael Howard
promises to make trespass
by Gypsies a criminal
offence, giving the police
ability to evict illegal
occupiers. It was Howard
as Home Secretary who
abolished the statutory
duty on councils to provide
sites for Gypsies.

21: Lawyers acting for
the family of Baha
Mousa, the Iraqi hotel
receptionist who died in
the custody of British
soldiers, prepare to
take the Attorney
General to court over
the failure to bring the
perpetrators to justice. 



service provision, with PCT cre-
ating a perverse incentive to do
as little as possible for clients,
hurting the socially excluded,
vulnerable and needy most griev-
ously.

The speech by Rob Brown
caught the mood well as he
weighed in with his own articulate
critique and ended by calling on
everyone to ‘unite under one flag’.

No-one was left in any doubt
that this scheme for PCT was
not just extensively flawed. It
was a turkey. The meeting had
turned into a turkey shoot, and
by mid afternoon the air, figura-
tively speaking, was full of flut-
tering feathers and the smell of
freshly spent ordnance.

The second part of the pro-
ceedings was a debate of sorts,
with the panel taking questions
from the floor. The majority of
suggestions, it is probably fair to
say, came from a more radical
position than the one which in-
formed the motion. More than
one solicitor called for everyone
simply not to submit a bid, re-
gardless of the Law Society’s po-
sition. However, one practitioner
neatly encapsulated a major fear
coursing beneath the fraternal
surface oif this meeting: “If each
of us at this meeting turns to our
neighbour to declare we will not
bid”, he said, “will that neigh-
bour look us straight in the eye
and say ‘Nor will I’?”. The tactic
of submitting bid documents to
the LCCSA/CLSA might help to
allay this fear, but nevertheless
mutual trust may prove to be
one of the be one of the biggest
issues for solicitors who, after
all, are also businessmen com-
peting for the same business.

The motion was passed with
a vote close to unanimity. There

were some abstainers, and the
handful who voted against
seemed to be those who had ear-
lier expressed dissatisfaction that
the motion for a boycott was
qualified in any way whatsoever.
The meeting was over and solici-
tors headed home, their heads
held considerably higher than
after the previous meeting.

The CLSA and LCCSA
should take heart from this
meeting, and move the cam-
paign briskly on, perhaps with a
more formal and democratic
committee structure, a catchy
name and logo, a website, a
newsletter and all the other
things that will give it force,
shape, character and effective-
ness. A strong nationwide cam-
paign would surely give the Law

Society confidence to issue the
advice voted for in the motion,
and then the momentum could
realy swing our way.

There is nothing to lose and
everything to play for, in my
opinion. The LSC may have
overplayed its hand by alienating
all sectors of our industry. Small
firms may fear that that large
firms will undercut them by ex-
ploiting economies of scale,
whilst large firms fear that they
may lose out to small firms un-
burdened by high overheads, cre-
ating a unity of interest in
opposing PCT. Add to this that
the chances of survival are prob-
ably less than 50/50 and that at
stake is no less than everything
that all of us have worked our
whole careers for, and one can

readily see that practitioners may
feel that the better odds are with
unity in opposition.

There are around 5,000 crim-
inal defence solicitors nation-
wide, and many more thousands
of support workers, all of whom
must sense the portents of doom.
The LCCSA and CLSA will have
to reach out to all of them and
convey the positive mood,
morale and message of the
London meeting. The arguments
can be easily won, but a lack of
self belief and confidence could
undermine this.

I will not sign any bid docu-
ment. Will you? Give the right
answer and this turkey could be
heading for the slaughterhouse
long before Christmas.
� Anthony Mulrenan
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idence. People can be imprisoned
for breaches of ASBOs, even for
offences that would not other-
wise be imprisonable; around 10
young people per week are being
imprisoned this way. We believe
that anti-social behaviour would
be better tackled by properly
funded community and youth
services and support for people
with mental health, drug and al-

On Thursday 7th April
a packed meeting in
Friends Meeting
House declared the 

official launch of the ASBO
Concern campaign. Speakers in-
cluded: Shami Chakrabarti, 
Director of Liberty, Frances
Crook, Director of the Howard
League for Penal Reform and
Harry Fletcher, Assistant General
Secretary of NAPO. 

ASBO Concern is an alliance
of organisations and individuals
who have serious concerns about
the increased use of anti-social
behaviour orders. ASBOs are a
punitive measure that can crimi-
nalise people for behaviour that
is not criminal, and are often im-
posed on the basis of hearsay ev-

cohol or other social problems.
The use of ASBOs distorts the
work of building stronger com-
munities. We want a full public
government review of ASBOs
and the way they are used. 

For more info go to our web-
site www.asboconcern.org.uk or
email me at MattF@
fishersolicitors.com 
� Matt Foot (co-ordinator)

Campaign
takes off

of the Inquiries Act 2005,
which allows Ministers to
issue notices stopping certain
evidence from being given in
public and restricting
publication in the public
interest. The act replaces the
Tribunals of Inquiry (Evidence)
Act 1921 which gives
chairmen a free hand.

14: Geraldine Finucane has
written to all senior judges in
England, Wales and Scotland,
asking them to refuse to sit on
any inquiry into her husband’s
death under new legislation.
Her husband, Patrick
Finucane, a human rights
lawyer, was murdered in
Belfast. Her request is a result

13: The Ministry of
Defence reveals that 500
soldiers desert the army or
go absent without leave –
doubling the usual number
over the past year. The rise
has occurred at the same
time as the invasion of Iraq
and its aftermath.

26: The Royal College of Nursing
has called on the Government to
decriminalise prostitution to protect
the health of vulnerable women and
men who feel unable to access NHS
and social services. After an
impassioned debate, the RCN’s
annual congress in Harrogate voted
by a majority of more than four to
one for a change in the criminal law.

7: Nick Griffin, the
leader and John
Tyndall, the founder,
of the British National
Party appear in court
accused of inciting
racial hatred at party
gatherings infiltrated
by a TV
documentary team.

April
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M
any of the Serious Organised
Crime and Police (SOCP) Bill’s
provisions have attracted con-
troversy, but during the de-
bates in the House of
Commons one particular

clause had more time devoted to it than any
other. That was clause 124, which sought to
extend the crime of incitement to racial hatred
to cover hatred on religious grounds too –
something the government has tried, but
failed, to introduce once before.

So why has it proved to be so particularly
controversial? Before attempting to answer
this question, it might be best to start by pro-
viding some context for the debate by setting
out a benchmark that should be met for any

extension of the criminal law. Before the crim-
inalisation of any act the state should demon-
strate two things. First that there is a specific
social need. Second that this need can only be
addressed through an extension of the crimi-
nal law. This need for justification is particu-
larly strong when the plan is to criminalise
inciting others to do something that is not
itself a crime. It is not a crime to hate some-
one, no matter what the reason for that
hatred.

Free Speech
The right to free speech has long been recog-
nised as a cornerstone of our, and any other,
liberal democracy. It has now been formalised
in UK law through the incorporation of the

European Convention on Human Rights, Ar-
ticle 10(1) of which states very clearly that
“Everyone has the right to freedom of ex-
pression”. However, Article 10(2) goes on to
recognise that this freedom “carries with it
duties and responsibilities” and therefore may
be subjected to “formalities, conditions, re-
strictions or penalties” where justified.

Obviously our law already recognises that
freedom of speech cannot be absolute. For ex-
ample, using offensive language that causes
someone distress can be a public order of-
fence, the publication of pornography is
closely regulated and of course the law on
defamation can limit freedom of expression
in the interests of preserving reputation. 

However, making it a crime to say some-

On the legislative back burner until after the election, the
proposed criminal offence of ‘incitement to religious hatred’
has been controversial. Alex Gask explains why 
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CRIME REALLY
NEEDED?
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Above: Muslim
graves in a cemetery
in Oldham
desecrated by racists.
Opposite: Nick
Griffin of the BNP
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thing that is likely to make someone else feel
something towards others certainly appears
to pose a more significant threat to free
speech. Nevertheless, section 18 of the Public
Order Act 1986 (POA) already makes it an
offence to incite racial hatred through threat-
ening, abusive or insulting words or behav-
iour and that crime has generally been
accepted as appropriate.

The obvious question is why is the offence
of inciting religious hatred any more of a
threat to freedom of expression than the ex-
isting crime of incitement to racial hatred.

Race is recognised by visual (and essen-
tially immutable) characteristics, while reli-
gion is identified by a body of ideas and
practices. This is a fine, but fundamental dis-
tinction. An individual subscribes to a reli-
gion, to a set of ideas, but one does not
subscribe to a particular race. That set of
ideas and values can be rationally debated,
but whether you are black or white cannot.
While we are of course all free to follow a re-
ligion if we so choose, and that choice must be
respected, it is dangerous to criminalise criti-
cism of the ideas that make up that religion –
even where such criticism could lead to
hatred.

More general objections based on free
speech that were raised by the comedian
Rowan Atkinson, amongst others, focused on
the width of the proposed new offence and
the threat it poses to comedians and artists
whose material may be seen as criticism or
mockery of religion. While the Commons
may not have accepted Mr Atkinson’s free
speech concerns as legitimate, it remains true
that the only safeguard written into the legis-
lation to prevent the use of the new offence

against your local stand-up comic is that the
Attorney General’s permission is needed
before a prosecution (but not an arrest) can
take place.

Another concern is that the offence is likely
to have the unfortunate effect of making ‘free
speech martyrs’ of the BNP and other racist
organisations. It is quite possible that, should
the offence become law, senior members of
the BNP will court prosecution. This scenario
is backed up by comments on the BNP web-
site such as: “This latest attack on the BNP
which is the last defender of free speech in
Britain, could however be the undoing of any
support left for New Labour amongst the in-
digenous British folk”.

Specific need for the crime?
A second obvious question is why this specific
new crime in SOCP is actually needed. To
oppose the creation of a new offence is not to
ignore the need to protect vulnerable sections
of society. Muslims in particular are currently
extremely vulnerable to offensive and poten-
tially dangerous abuse, particularly from far
right groups. However, any such abuse that
causes an individual “harassment, alarm or
distress” already constitutes a criminal offence
under the POA – and one that is arrestable if
the culprit has acted deliberately. Indeed, since
the passing of the Anti-terrorism Crime and
Security Act 2001, where such an offence is
deemed to have been religiously motivated, or
accompanied by religious hostility, the courts
may impose a far higher penalty on the guilty
party.

The question of whether the new crime of
incitement is needed is also influenced by the
perception that the behaviour that the Gov-
ernment is seeking to criminalise is actually
racially based and just religiously expressed.
When Nick Griffin of the BNP talks about
Muslims he is almost certainly not giving a
critical view of the religious practices of Islam
but rather attacking the racial characteristics
of the people associated with it.

The concept of religiously-motivated racist
crime is already acknowledged by the Gov-
ernment. Home Office guidance on prosecu-
tion of racially aggravated offences under the
Crime and Disorder Act 1998 says: “In some
cases… where the victim may be described by
the perpetrator as a ‘Muslim’, it will emerge
that the hostility arises from the perpetrators

perception of the victim’s race rather than any
knowledge of the victim’s religion. In this way
an attack on a Muslim for example, would be
covered by the Act’s provisions provided part
of the motivation was based on racial motiva-
tion or hostility.”

By a mixture of history, genealogy and ju-
dicial interpretation, the race hatred offences
are currently said to protect Jewish and Sikh
people but not Muslims. If the Government
seeks to address this anomaly by way of crim-
inal statutory amendment, it should seek
amendments to the existing race hatred of-
fences to protect Muslims from race hatred
properly so-called.

A specific amendment to the POA, allow-
ing racially-motivated, religiously-expressed
incitement to be brought into the definition of
‘racial hatred’, would not expand but clarify
the existing law. It will also have several ad-
vantages over the law currently being consid-
ered by the Lords:

First, as any successful prosecution would
require a jury to be satisfied that there was
racial motivation, the arguments about limit-
ing legitimate free speech would fall. 

Second, the offence would require that the
religion have a link to a particular ethnicity,
so that mere criticism of ideas would not be
covered. While the courts will determine ex-
actly which religions do have such a link, it is
certain that Scientologists or Jehovah’s Wit-
nesses, for example, would not be included.
Crucially, where there is a social need to
extend protection to particular vulnerable
groups, this clarification of incitement to racial
hatred would provide it, without recourse to
the creation of another widely drawn new of-
fence.

Criminalising even the most unpalatable, il-
liberal and offensive speech should be ap-
proached with extreme caution in a
democracy. A true democracy relies on the
right of its members to freely question and crit-
icise the ideas and views of others – and the
criminalisation of expressed opinions often
ends up being used against the very vulnerable
communities it was designed to protect.

�Alex Gask is a lawyer at Liberty

“When Nick Griffin of
the BNP talks about
Muslims he is almost
certainly not giving a
critical view of the
religious practices of
Islam but rather
attacking the racial
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I
t may be hard to believe now but in the early
days of international law the greatest threat
posed to international society came, not
from terrorists, warmongers or weapons of
mass destruction, but from pirates. It is for
this reason that the crime of piracy was one

of the first offences in what is now understood
to be international criminal law. 

Whilst being one of the first international
crimes, piracy was a crime that challenged the
traditional international framework of state
responsibility. Traditional international law
would say that only states, and not individuals
are subject to international law. It was thus the
case that ill-treatment of an alien was consid-
ered a breach of the rights of that alien’s state,
not of the rights of the individual concerned.
Consequently, when Israeli agents abducted
Eichmann from Argentina to stand trial in
Israel, the Security Council viewed this act as
a violation of Argentina’s territorial rights, not
as a violation of Eichmann’s rights. 

Whilst this paradigm has been increasingly
eroded in recent years in the era of piracy it
posed a number of problems. Who was re-
sponsible for the pirate? No state authorised
their actions so there was no state to seek a
remedy from. Similarly, how were pirates to
be punished? They carried out their crimes on
the ‘high seas’ and as a consequence they were
within no state’s jurisdiction when it came to
seeking a punishment. Because of the prob-
lems of authorisation local pirates were termed
‘enemies of all mankind’. They attacked ships
without discrimination, they were violent and
dangerous, acting for their own ends outside
of the boundaries of traditional law. The solu-
tion to these problems was the use of univer-
sal jurisdiction – this empowers states to use
force against pirates of whatever nationality,
wherever they found them. 

In a world besieged by international terror-
ism it is difficult to understand a time when pi-
rates were considered to be enemies of all
mankind. An attempt to do so, however, is
worth the effort because of the light it sheds on
our own situation and the legal and moral am-
biguities our actions have framed it. The media
may have left Guatànamo Bay but the ‘illegal
combatants’ being held have not, nor does it
appear that they will any time soon. The “al-
Qaeda/Taliban fighters” that are being held are
being done so indefinitely. No charges have
been brought, as would be the case if they were
considered criminals, nor have they been re-
leased with the cessation of hostilities, as one
would expect if they were prisoners of war. For
these reasons many commentators have con-
cluded that the prisoners are being held illegally. 

The use of a drone plane by the CIA to kill
suspected al-Qaeda operatives in Yemen in
2003 has similarly been described as illegal. The
use of force is clearly prohibited in Article 2(4)
of the UN Charter and this action took place

without, as far as we know, the authorisation of
the Yemeni government; against men who were
merely suspected of carrying out terrorist activ-
ities. The war in Afghanistan was similarly car-
ried out in a legal miasma. How do you fight a
war against terror? There is no state to declare
war against – no soldiers in uniform. The na-
tionality of your enemies is so diverse as to place
them in all corners of the world, even your own,
and the violence committed is not on the bat-
tlefield, against your soldiers, but in your cities
against your civilians. 

The threat posed by international terror is
so great that the use of ‘unorthodox’ methods
in response, whether these methods be legal or
not, has been justified as a necessity, albeit un-
pleasant. Such arguments are, in my opinion,
at best illogical and at worst dangerous.

When we discriminate in our application of
the law against those we fear may harm us, we
reinforce the danger they pose by vindicating
their understanding of us. It is not difficult to
understand where hatred of the west comes
from. Poverty, a lack of education or oppor-
tunity, and the total hypocrisy exhibited by
countries like the US over Israel and Palestine
at times seems to beggar belief. Such hatred
may be understood but the violence that re-
sults cannot be justified. Yet why should ter-
rorist groups respect international law, when
the strongest nations flout it while insisting
others toe the line? The wars in Iraq, the use of
the drone in Yemen, the holding of prisoners in
Guantànamo Bay all serve to exonerate those
who argue that the West is hypocritical in its
treatment of Muslims and ‘others’.

Putting aside issues of terror and our reac-
tions to it, acting outside of international law
severely damages its legitimacy. International
order and faith in the system that adjudicates
between conflicting state’s interests is shaky at

A rebel, a terrorist or a pirate? The mechanisms of the international community  

REBELS, PIRATES, TERRORIST

“You may argue that all
terrorism is based on
the indiscriminate use
of violence but that is
not always the case.
Consider the conflicts
in Northern Ireland, the
Basque country in
Spain or in Sri Lanka”
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the best of times. When powerful states fail to
uphold international law they weaken its
power to prevent other transgressions and the
moral legitimacy that the system has.

It can be argued that al-Qaeda represents a
threat to all mankind in the same why that pi-
rates did. The 9/11 attacks and the subsequent
attack in Bali are different to ‘traditional’ ter-
rorism because of the indiscriminate nature of
the violence used. You may argue that all ter-
rorism is based on the indiscriminate use of vi-
olence but that is not always the case.
Consider the conflicts in Northern Ireland, the
Basque country in Spain or in Sri Lanka. They
are disputes over specific areas of territory and
concern issues of self-determination and the
right to govern. In the context of these disputes
it is only the nationals of the countries in-
volved that are under threat, the IRA did not
target Germans; rather it was British soldiers
stationed in Germany that found themselves
under attack. Such terror is different to the
terror of 9/11. There is no specific territorial
dispute here; rather it is a culture that is under
attack – and a culture that is not specifically
associated with any particular nationality.
Whilst there is no doubt that there is consid-
erable hatred of the US, al-Qaeda have not
limited their attacks to US citizens, rather it is
the ‘west’ and the ‘developed world’ that is
being targeted and therefore Australians and
Europeans as well as Americans. Do these dif-
ferences, this typology of terror make the
actors involved any the less blameworthy? No,
but as the terrorism is different so must our
response be. This is why I return to the dis-
cussion of piracy. 

International law has, on occasion, found it
difficult to define exactly what piracy is – de-
finitions have altered depending on the Con-
vention being drawn up or the case that has

been decided. However, it has been argued
that some acts, while appearing on the face of
it to be piracy should not be considered so.
Take for example the case of the Santa Maria.
The Santa Maria was a Portuguese cruise ship
that was seized by Captain Galvao – a politi-
cal opponent of the Salazar Government who
sought to protest about their fascist policies.
Was Galvao a pirate or an insurgent? As much
as the international community may dislike in-
surgency it is not a crime under international
law – in fact it is seen by some as rather a ro-
mantic occupation. Galvao agreed to surren-
der his ship, once US, Dutch and British vessels
were asked to search her and capture him, on
the proviso that he would be treated as an in-
surgent. However, once he was captured the
US State Department  announced that Galvao
was guilty of piracy. This is not the view that
has been taken by the international legal com-
munity however. International lawyers have
agreed that this was an act of rebellion under-
taken for public political ends. Piracy – is by
contrast undertaken for private end such as
the enrichment of those involved. Galvao did
not seek to plunder the ship he took, he was
only concerned with the political situation in
Portugal. 

The public/private divide that seems to be
at the centre of the definition of piracy how-
ever, has been challenged. In particular, Malv-
ina Halberstam argues that contrary to this
traditional definition pirates do not have to act
for private ends, rather they can be acting for
public political ends. Halberstam bases her
case on the Achille Lauro affair. The Achille
Lauro was an Italian flag ship was seized by a
Palestinian group affiliated to the PLO. The
group boarded the ship that was a cruise ship
by posing as tourists. They took the ship’s
crew and passengers hostage and threatened

to kill them unless Israel released fifty Pales-
tinian prisoners. When their demands were
not met they murdered Leon Klinghoffer, a jew
and US national who was partly paralyzed and
confined to a wheel chair.

Halberstam argues that the Palestinians
concerned were not rebels but pirates. I have
already said somewhat flippantly that rebel-
lion is romantic. This may not be true but it is
accurate to say that not all cases of rebellion
are morally wrong. Consider the position of
the French resistance during the Second World
War or the ANC in South Africa during the
period of apartheid. This latter situation shows
how rebels may become the legitimate gov-
ernment of a country. For these reasons rebel-
lion is not considered an international crime.
Certainly individual states may criminalise the
violence that stems from insurgency but this is
for the state in question to deal with. There is
no universal jurisdiction for cases of rebellion
because the rebel is only the enemy
of one particular country and not
all of mankind. 

In arguing against
the public private dis-
tinction, Halberstam
wants to distinguish
between the case of
the Santa Maria
and that of the
Achille Lauro de-
spite the fact that the
facts of the cases are
similar. If the Palestini-
ans had taken an Israeli
ship then the case would
be like that of the Santa
Maria, however the
Achille Lauro was Italian
and the disabled man that

changes depending on who is involved argues Catherine Briddick

TS AND INTERNATIONAL LAW
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was murdered was American, not Israeli. Hal-
berstam uses these facts to argue that the
takers of the Achille Lauro were pirates, not
rebels and the effect that this has is to enable
the use of force against them by any state that
is ‘willing and able’. What Halberstam is doing
is removing the public purpose of the actors
involved with the result that those involved
face a wider jurisdiction. 

This discussion of piracy is relevant to
modern international law because of the way
in which some kinds of terrorist, namely al-
Qaeda are being treated as enemies of all of
human kind. This development gives us far
wider jurisdiction over these people and a far
greater number of options available to the in-
ternational community to use to seek their de-
tention or liquidation. 

The language and rhetoric of Bush and of
the UN Security Council Resolutions that fol-
lowed 9/11 and Bali appears to justify this ar-
gument. When the Security Council described
al-Qaeda as a threat to the peace and security
of mankind it adopted a measure under Chap-
ter 7 of the Charter which means that the res-
olutions passed is legally binding on all UN
members. By describing the terror of al-Qaeda
as a threat to international peace and security
then, the anger and power of the world com-
munity is being summoned against them.

A rebel, a terrorist or a pirate – the mecha-
nisms of the international community changes
depending on who is involved. I have argued
that it is possible to rationalise the actions of
the US in Yemen and Guatànamo Bay with
reference to the age old law against piracy be-
cause international terrorists, as distinct from
‘traditional terrorists’, pose similar problems
to the international community. Is this move-
ment in international law/relations one that is
to be welcomed? Is it moral to assassinate or
liquidate suspected terrorist or hold people
without trial? What of our enemies? As ene-
mies of all mankind al-Qaeda members find
themselves under the jurisdiction of all states
but having the protection of none. 

When our press and politicians debate in-
ternational terrorism it is sometimes simply re-
ferred to as ‘international terror’. This
difference in semantics is, however, very im-
portant because it shows that terrorism does
not simply involve the actions of violence per-
petrated against us but also the way that we
perceive that threat and react to it. Terror is
an emotional state. It may be possible to ra-
tionalize the use of force in Yemen within the
existing international framework but by using
the law in this way we are acting in terror and
as a result terror wins as the principles behind
the rule of law are subverted. It is right and
proper that international law develops in re-
sponse to new threats and problems but it is
the responsibility of the international commu-
nity to ensure that this development is consis-
tent with the highest ethical standards.  

For further information about these argu-
ments see Malvina Halberstam’s Terrorism on
the High Seas: The Achille Lauro, Piracy and
the IMO Convention on Maritime Safety in
the American Journal of International Law
(1998).

Cate Briddick has a masters degree in Human
Rights Law and is a pupil at Tooks Court

F
or intending criminal defence
lawyers and those already practising
at the criminal bar, the advent of the
Criminal Justice Act 2003 highlights
the desperate need for lawyers pre-
pared to stand up against oppressive

legislation. For the rights of the defendant in a
criminal trial this legislation presents a devas-
tating threat, with very few safeguards. I intend
to focus on the new provisions relating to char-
acter and hearsay, a very small segment of what
is a very wide reaching act which the Home
Office trumpets as follows:

“The Act makes fundamental changes to
pre trial processes, including reforms to police
and criminal evidence, bail, charging and dis-
closure. It will revolutionise criminal trial
processes, by making changes to rules of evi-
dence, double jeopardy, juries and appeals. It
will put sense into sentencing, through com-
prehensive reform of the sentencing frame-
work. It will also introduce provisions to
address drug related offending.”

Bad character
The provisions on bad character came into op-
eration on 15th December 2004. Section 99
of the Act has abolished all common law rules
of admissibility. Bad character is now defined
at s.98 of the Act as “…evidence of, or of a
disposition towards, misconduct…” Miscon-
duct is defined by s.112 (1) as the commission
of an offence or other reprehensible behaviour.
What is most striking about these changes is
just how broad they are. ‘Reprehensible be-
haviour’, an attempt to define misconduct for
the purposes of the Act, could amount to
almost anything and does little to narrow the
scope of the word ‘misconduct’ which still ap-
pears excessively wide. 

In addition the need to get bad character ev-
idence admitted through one of the ‘seven gate-
ways’ is done away with where the evidence
“has to do with” the facts of the current alleged
offence, or “is evidence of misconduct in con-
nection with the investigation or prosecution of
that offence.” Again, the broad scope of the Act

As further sections of the Criminal Justice Act
come into force, Marcus Joyce looks at two
provisions set to tip the scales against a fair trial

EROSION OF
INNOCENCE
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is apparent. It is very probable, for example, as
suggested in the latest edition of Blackstone’s
Criminal Practice, that one of the ‘gateways’
would not be needed to admit evidence of
telling lies in interview, as this would be con-
sidered as misconduct in connection with the
investigation or prosecution of the offence.

The seven gateways
Bad character evidence is now admitted
through one of the seven gateways at s.101 (1)
of the Act. Of these gateways, arguably the
most objectionable is s.101 (1) (d) which pro-
vides that any evidence of bad character which
is “relevant to an important matter in issue be-
tween the defendant and the prosecution” is
admissible. “Matter in issue” is then further
defined by s. 103 to include the defendant’s
“propensity to commit offences of the kind
with which he is charged” and his propensity
“to be untruthful, except where it is not sug-
gested that the defendant’s case is untruthful in
any respect.” 

“Propensity to commit offences of the kind
(with which he is) charged” can be shown
through the defendant’s conviction for any one
offence which is of the same description or cat-
egory as the one with which he is now
charged. These tests constitute a considerable
relaxation of the common law approach of
weighing prejudice against probative value.

Finally, if propensity cannot be shown
through previous convictions of the same de-
scription or category then s. 103(2) provides
that it can be proved in “any other way”. This
provides for the deeply worrying situation
where someone who was investigated but not
prosecuted in relation to a separate offence

may find that the evidence of those investiga-
tions is admissible in relation to establishing
their propensity to commit the current offence.
It is equally conceivable that evidence of ac-
quittals could come in to show propensity
under this section.

While the defendant is attacked from all
sides, the Act provides the non-defendant wit-
ness with comparatively strong protection.
Under s.100 of the Act evidence of bad char-
acter in relation to the non-defendant witness
is only admissible if it has “substantial proba-
tive value” in relation to a matter in issue and
it is of “substantial importance in the context
of the case as a whole”. Compare this two
stage test with the requirement of mere rele-
vance in relation the defendant and one begins
to see how illogical and perverse this Act is.

Hearsay
The hearsay provisions came into force on 4th
April of this year. Section 118 of the Act has
abolished many of the common law excep-
tions to hearsay which will be replaced by a
mixture of the remaining common law excep-
tions and statute.

S.115 (3) (a) of the Act makes one very no-
table change by adding that the statement is
only inadmissible hearsay if the purpose of the
statement maker is to “cause another person
to believe the matter” stated. As the current
edition of Archbold points out (§11-7), this
provision is intended to reverse the House of
Lords decision in R v. Kearley [1992] 2 AC,
228 by allowing for the admissibility of im-
plied assertions where the purpose of the
maker of the statement is other than to cause
the hearer to believe the matters stated. It is
therefore possible that whole categories of
hearsay evidence which were previously inad-
missible will now become admissible

Arguably the most significant changes relate
to previous consistent and inconsistent state-
ments. Section 119 sets out that where a person
admits making a prior inconsistent statement,
or where such statement is proved to have been
made, the statement is now evidence of any-
thing in it of which oral evidence would have
been admissible. In other words, these state-
ments are now admitted to prove the truth of
the matters stated in them, not just for the pur-
pose of assessing the credibility of the witness. 

The trial judge will no longer warn the jury
only to consider such evidence in relation to
the witness’s credibility. The dangers of this are
clear and the risk of an increased number of
unjust convictions is inevitable.

S.120 provides that previous consistent
statements are admissible as to the truth of
their contents in situations in order to rebut al-
legations of recent fabrication, in circumstances
where used to refresh memory, to demonstrate

that a witness made a timely complaint in re-
lation to any offence (not limited to sexual of-
fences) or to demonstrate a witness’s initial
physical description of the defendant. 

What it means for the future
A number of commentators have criticised the
ambiguous drafting of many sections of the
Act. This creates uncertainty not only for the
defendant and his or her lawyer but also for
prosecutors, police officers and judges. 

The act also provides for certain safeguards
at s.101(3) which allows for exclusion of evi-
dence of the bad character of the defendant
under two of the ‘gateways’ (s.101(1)(d)
and(g)) while section s.126 acts as an exclu-
sionary safety valve in relation to hearsay evi-
dence. s.78 of PACE will also continue to play
a significant role in attempts to exclude preju-
dicial evidence. Each of the above safeguards
have yet to be tested but they highlight the im-
portance of the judiciary in rescuing us from
the worst implications of the act by interpret-
ing the law in a way that provides for equality
of arms and fundamental fairness to a Human
Rights Act standard.

More convictions and consequently more
appeals are the inevitable results of this legis-
lation. As the Home Office website introduc-
tion to the Act says: “These reforms put the
victim at the heart of the service, give the
police and prosecution the tools they need to
bring more criminals to justice, provide tough,
effective sentences designed to reduce offend-
ing and introduce measures to enable success-
ful rehabilitation.” 

The rights of the defendant are seen, as so
often under New Labour, as an impediment to
justice, not integral to it. It would appear that
little has been learned from countless miscar-
riage of justice cases. 

In Bradley, [2005] EWCA Crim 20, one of
the most recent appeals on the bad character
provisions of the Act, the court was scathing of
the continuous flow of criminal justice legis-
lation; “It is more than a decade since the late
Lord Taylor of Gosforth CJ called for a re-
duction in the torrent of legislation affecting
criminal justice. Regrettably, that call has gone
unheeded by successive governments. Indeed,
the quantity of such legislation has increased
and its quality has, if anything, diminished”.
They were also highly critical of the lack of
preparation given to judges at all levels and
the waste of public money which will result
from the endless appeals brought under the
Act. The appeal in the Bradley case itself is a
prime example of such waste; it was brought
to clarify the date the provisions came into
effect, something which could easily have been
made clear in the Act when it was drafted.

It appears that for those of us hoping to
embark on a career in criminal defence work
in addition to those already working in that
field, many challenges will have to be brought
against this legislation, both in and out of
court. Maybe through undermining the most
oppressive elements of this Act, we can ensure
that no further unnecessary and unjust crimi-
nal justice legislation is brought in, well, at
least until the next general election.

Marcus Joyce is a bar student at Inns of 
Court School of Law

“The rights of the
Defendant are seen,
as so often under New
Labour, as an
impediment to justice,
not integral to it”
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“T
hree days before the US
election, the British
Medical Journal, The
Lancet, published the re-
sults of a study by staff
from John Hopkins

School of Medicine which reported that over
100,000 civilians had been killed as a result of
the US invasion of Iraq. This study found that
the rise of death by violence for Iraqi civilians
is now 58 times higher than before Bush began
to ‘liberate’ them in April 2003.

This story was given front page coverage in
The Guardian, Le Monde, the India Times
and papers of record throughout the world. It
was buried in the New York Times, the Wash-
ington Post and other US publications. 

As they were throughout the election cam-
paign, the people of the United States were fed
lies, distortions and misinformation, resulting
in the election of George W Bush and his co-
conspirators who believe that their empire-
building at deadly cost to the people of Iraq
has been approved and is supported by the
people of the United States.

As I was preparing this lecture, the US was
attacking the sealed city of Fallujah and
launching fire power that caused the complete
destruction of the city. 

US troops told the Iraqi people that any
traffic on the street would be subject to attack
and any males between the ages of 15 and 55
who went outside would be treated as com-
batants and killed without question by US sol-
diers. Before the ground assault, the US
terrorised and bombed the citizens of Fallujah
night after night. It targeted and destroyed
their emergency hospital, collapsed homes
around families and dismembered children.
Many of the 300,000 inhabitants fled for their
lives. Everything they had ever worked for was
destroyed. 

The top enlisted marine in Iraq encouraged
US troops to commit war crimes against the
tens of thousands of remaining residents. Rem-
iniscing about the assault on the ancient citadel
city of Hue, destroyed by US soldiers in Viet-
nam, Sgt. Maj. Carlton W. Kent told an as-
sembled group of 2,500 marines in a
congratulatory ‘pep-talk’: “You’re all in the
process of making history. This is another Hue
city in the making. I have no doubt, if we do
get the word, that each and every one of you
is going to do what you have always done –
kick some butt.” 

In 1968, the US moved to reoccupy Hue
after Vietnamese forces had liberated it in the
Tet offensive. The then Under-Secretary of the
Air Force, Townsend Hoopes, described the
results of the US assault on Hue in a March
1968 memo as leaving “a devastated and pros-
trate city. Eighty percent of the buildings had
been reduced to rubble, and in the smashed
ruins lay 2,000 dead civilians... Three quarters
of the city’s people were rendered homeless
and looting was widespread, members of the
ARVN [US-backed South Vietnamese troops]
being the worst offenders.” 

It is our responsibility in the United States
as lawyers, and officers of the court, never to
forget what Associate United States Supreme
Court Justice Robert Jackson, the chief prose-
cutor at the Nuremberg Tribunal said in his
report to the State Department. Justice Jack-
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Lennox S Hinds, Permanent Representative
to the United Nations for the International
Association of Democratic Lawyers and co-
founder of the National Conference of Black
Lawyers of North America gave Haldane’s DN
Pritt Memorial Lecture in January on the
implications of George W Bush’s second term
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son wrote: “No political or economic situa-
tion can justify the crime of aggression”. He
also said: “If certain acts in violation of treaties
are crimes they are crimes whether the United
States does them or whether Germany does
them, and we are not prepared to lay down a
rule of criminal conduct against others which
we would not be willing to have invoked
against us.”

Let us now take a closer look at what ac-
tually happened with the election of Bush and
the defeat of Kerry. We must cut through the
myths, clichés and banalities that are being
spewed by US politicians and TV experts,
through the establishment propaganda ma-
chine, and much too often echoed even by pro-
gressive people. 

It is more than ironic that Bush made the
streets and alleyways of Fallujah run red with
blood so that Iraq could conduct ‘democratic
elections’ in January 2005.

As we now know with deadly certainty,
many more than 15,000 Iraqis have died since
March 20, 2003, as a consequence of the US
invasion and occupation of their country. Since
February 2003, 1,375 US soldiers have been
killed and 10,372 wounded according to offi-
cial figures. British casualty numbers stand at
73 dead and 790 seriously injured. The death
toll grows higher on both sides as the nation-
alist insurgency of the Iraqi people deepens.

It is important to note that this is not just
Bush and Blair’s war. The Democrats’ position,
including Kerry’s, during the election, was only
that this criminal war has been badly man-
aged. Kerry’s programme was to bring in other
imperialist countries, give them a share of the
contracts (loot) and share the burden of ag-
gression and occupation with others. 

At the same time there are millions of
people, including many ‘conservative’ work-
ing people in swing states, who are either op-
posed to, or apprehensive about, the war. 

Just as in the Vietnam war, when millions
of people in the US turned actively against the
war and became its most militant opponents,
when they came to understand that they had
been lied to by the government and that their
children and spouses and neighbours were
being sent to kill and be killed, so too we must
help our people understand what is really hap-
pening.

For people to learn the truth, and accept
the fact that the government that they pledged
allegiance to is really a bunch of lying crimi-
nals, takes a process. It requires people who
know the truth to tell it and to speak plainly so
that there is no misunderstanding. 

The election in the US was marked by a
staggering amount of voter misinformation.
Polls show that voters – especially Bush sup-
porters – were grossly misinformed about their
candidate’s position on a broad range of
issues. 72 percent still believed that there were
WMDs in Iraq. 75 percent believed that Iraq
was providing substantial support for al-
Qaeda. 66 percent believed that Bush supports
participation in the International Criminal
Court. 72 percent believed that he supports
the treaty banning land mines. So much for re-
lying on freedom of the press to inform the
public.

Kerry always knew that Iraq was not a
‘grave and imminent threat’ to the people of

the United States. He also knew that the war
was a brazen act of lawless aggression and that
every life lost in Iraq constitutes an act of
homicide by the officials who planned and or-
dered the war, who should all be tried for war
crimes.

Instead of stating clearly that Bush was
lying, instead of telling the people that this was
a war of aggression for the power and enrich-
ment of corporate America, Kerry voted for
the war, agreed that he would do it all over
again. He then asked people to vote for him
because he had a “better plan” to win the war.

How could anyone think that such a con-
fused and dishonest position could appeal to
traditionally Republican voters even though
they were deeply worried about the escalating
war in Iraq? 

Kerry decided instead to wrap himself in
the flag, tout his war record in Vietnam, dress
up in fatigues and go duck hunting for a day.
Only a rich liberal aristocrat and his Democ-
ratic Party operatives could believe that work-
ing people would find this act convincing.

The Electoral College as a political institu-
tion has confused many people, both in the
United States and throughout the world.
When we consider its historical underpinning,
it is easier to understand how its creation mir-
rors the racist subtext that has tainted the
healthy development of the United States since
the rebels chased the red coats back to Eng-
land and rejected Parliament’s control of the
New World. 

The Electoral College can only be under-
stood in relation to the history of slavery and
white supremacy when the ‘founding fathers’
drafted the constitution. The southern states
added to their disproportionate power in the
US Senate by the ‘three-fifths clause’. This in-
creased a white male slaveholder’s vote by
counting each of his slaves as 60 percent of a
person, augmenting the slaveocracy’s electoral
hold in the House of Representatives, while
denying the suffrage to African-Americans.

Four out of the first five Presidents were
slave masters. The Electoral College, through
the 20th century until today, has operated to
give disproportionate power to the south,
specifically to the most conservative and back-
ward forces in the south. We saw that play out
in the last national election. 

In the 20th century, a number of conserva-
tive ‘Dixiecrats’ left the Democratic Party in
Presidential elections, including George Wal-
lace, Harry Byrd, and the much eulogised
Strom Thurmond. They ran for President as
independents to send a message to the Demo-
cratic Party that joining the civil rights move-
ment would lose them national elections. 

The Electoral College has always been used
as a lever against civil rights progress. Today it
acts to support the most conservative forces in
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the country that want to increase corporate
power, instead of dealing with issues like
healthcare for the people, environmental pro-
tection and a decent minimum hourly wage. 

As a result of this election there is now a
one-party monopoly of the political system.
The Republican Party has control of the
House, the Senate, the White House, the
Supreme Court and the federal judiciary.
These different levers of power reinforce one
another, as they did in 2000 when a five-justice
majority on the Supreme Court, all appointed
by Republicans, handed Bush a victory in the
Electoral College, despite the fact that he was
down 500,000 popular votes. 

With their control over the federal govern-
ment, with their support in the corporate
media, they have consolidated their political
power. Those who understand the importance
of the central insight of the founders about
checks and balances of power can see that the
US is facing a situation in which one party
controls all major political institutions in bla-
tant violation of the founders’ intent.

This corruption by the powerful leaves un-
protected the millions of hard-working people
who did everything they could to help Kerry
get elected while fighting against racist disen-
franchisement. They registered new voters,
passed out literature, went door-to-door, acted
as election monitors. Many were labour ac-
tivists, others were from the civil rights and
antiwar movements. For many others it was
their first political experience. 

Now that Kerry has been defeated by the
concerted effort of the right wing political ma-
chine, many in the Democratic Party leader-
ship are promoting absolutely false reasons for
his defeat. They are blaming gay marriage, and
the so-called liberalism of the party on ‘social
and cultural issues.’ In fact, the Democratic
Party leadership has proven itself incapable of
defeating the right-wing once again. 

Experts proclaim a ‘divided America’, ar-
guing that the people of the US are split into
two sectors – the progressive, open-minded,
peace-loving people, and the hateful, ignorant,
warmongering bigots. But the post-electoral
analysis of this national divide misses the real
divide, in the same way that the Democratic
Party and many progressive organisations ig-
nored the real divisions in the United States
during the electoral fight. 

The vast majority of people in the United
States, who voted either for Kerry or Bush, are
working people, far from rich. This is the un-
explored divide. This real division did not de-
termine the election because the majority
could not vote its interests since neither candi-
date represented them. 

The Bush campaign fostered divisive fear
and bigotry. The only way to overcome this
strategy would have been to openly rebut it.
To tell the truth about the Iraqi war and the
Republican agenda; to openly support pro-
gressive issues and un-demonise them by op-
posing and disclosing the real agenda and
intentions of the political and corporate es-
tablishment. This clearly did not happen. 

Kerry and many of the progressive organi-
sations that supported him, claimed he had to
‘speak to the right’ on social issues and pander
to this falsely created ‘moral’ divide, relying
on the ‘secret understanding’ that he would
not be as regressive on social issues as Bush
was sure to be. 

But once one accepts and panders to the
Bush program and its tailored appeals to
racism and elitism, how can anyone under-
stand what is really happening or be per-
suaded not to believe the Bush lies?

Inside the political and economic establish-
ment, the ones who financed Bush’s and
Kerry’s campaigns are not ‘sharply divided’.
Rather they are united. Both candidates and
both parties are advocates of ‘winning’ in Iraq;
unconditional support for Israel’s war against
the Palestinians, ousting Aristide in Haiti,
maintaining a half-trillion dollar annual mili-
tary budget, implementing so-called free trade
agreements, outsourcing jobs that are de-
stroying the lives of working people every-
where; and opposing economic, political and
social justice. 

Kerry and Bush are almost identical in class
representation. Not only did all four candi-
dates for President and Vice President possess
vast personal wealth, but both candidacies
were funded by the largest big banks and fi-
nancial corporations. Indeed, Bush and Kerry
shared four of the same ten largest donors. 

The big business imprint on the election
was total and complete. The unity of both
Bush and Kerry and both of their parties is
unity with the corporations and banks and
media including the newspapers, as well as the
entire military-industrial complex. 

If the Democratic Party wasn’t completely
beholden to the same big business interests as
the Republicans, Kerry could have easily cap-
tured a section of the Republican working
class base that voted against their own inter-
ests. Many who voted for Bush were opposed
to the Iraq war or had serious misgivings.
They too fear the concerted drive by corporate
America to slash health care benefits, pensions,
cut wages and attack unions. But Kerry could
not make a strong, convincing appeal to these
voters because both Democrats and Republi-
cans are empire builders, united in wanting to
conquer Iraq and united in the view that work-
ing people in the US should give back their
hard won economic gains. 

Clearly, Bush’s war on Iraq is a war of ag-
gression according to general assembly reso-
lution 3317, passed in the wake of Vietnam.
“Aggression is the use of armed force by a
state against the sovereignty, territorial in-
tegrity or political independence of another
state, or in any other manner inconsistent with
the Charter of the United Nations.” 

The only two situations where the U.N.
Charter permits the use of armed force against
another state is in self-defence, or when au-

“The Bush campaign
fostered divisive fear
and bigotry. The only
way to overcome this
would have been to
openly rebut it. This
clearly did not happen”

During this election campaign many
people participated in mass action.
This was the ‘Poor Peoples March’,

organised by ‘Still We Rise’, a
coalition of organisations

protesting about
homelessness,
healthcare,

immigration and
welfare in New

York City
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thorised by the Security Council. Iraq had not
invaded the US, or any other country, Iraq did
not constitute an imminent threat to any coun-
try, and the Security Council never sanctioned
Bush’s war. Bush and the officials in his ad-
ministration are committing the crime of ag-
gression.

Virtually every western democracy has rat-
ified the treaty of the International Criminal
Court, except the United States. Bush knows
that the court will prosecute leaders for the
crime of aggression. Mindful that he and his
officials could become defendants, Bush re-
nounced the Court, and extracted bilateral im-
munity agreements from more than 80
countries.

Last year, however, Bush unsuccessfully
sought to ram through the Security Council an
immunity resolution that would exempt US
personnel from the Court’s jurisdiction. But
shortly after the photographs of US torture of
Iraqi prisoners emerged, the Council refused
to put its imprimatur on preferential treatment
for the United States.

Bush knows that the Court will also punish
war crimes. Pursuant to policies promulgated
by Bush and Rumsfeld, US forces have en-
gaged in widespread torture and inhuman
treatment of prisoners in Iraq, Afghanistan,
and Guantánamo bay. Bush admitted in his
2003 State of the Union address that he had
sanctioned summary executions of suspected
terrorists. Torture, inhuman treatment, and
willful killings are grave breaches of the
Geneva Conventions. Such breaches are con-
sidered war crimes under the US Federal War
Crimes Act of 1996. American nationals who
commit war crimes abroad can receive
life in prison, or even the death penalty if
the victim dies. Under the doctrine of
command responsibility, a commander
can be held liable if he knew or should
have known his inferiors were committing
war crimes and he failed to stop them.

As we lifelong activists know, the ma-
jority of the American people will soon
wake up from their paralysis. Young US
soldiers are again being used as faceless
cogs in a racist war. The corporate powers
and the politicians don’t care what hap-
pens to the Iraqi people or to US soldiers.
They also do not wish to see a united base
of working people in the US who join to-
gether for their real shared interests.

Given the united political position on
Iraq of both parties, it is a testament to the
strength of the anti-war mood in the US
that nearly half the population broke from
that position. Of the 54 million people who
voted against Bush, opposition to the Iraq
war was the central issue, even though by
voting for Kerry they were supporting a
candidate who embraced the US occupation
and vowed to “win not leave” Iraq.

The Wall Street Journal pointed out that
Bush’s victory was “the narrowest win for a
sitting President since Woodrow Wilson in
1916”. Well, here’s news the Wall Street Jour-
nal did not report. In winning their big victory,
Republican leaders did so while ignoring the
same issue that always has haunted American
politics – race – that huge elephant in the
living room that many white people swear no
longer exists, yet they never take their eyes

off of it. So much of US history has centered
on what to do about Blacks and Native Amer-
icans, and, more recently, Hispanics and
Asians. This election was no different. Bush
and Kerry rarely mentioned race on the cam-
paign trail, yet the loyal followers of each un-
derstood perfectly how their policies would
affect racial minorities.

Forget what you’ve been told about Bush
and the Republicans making major inroads
into the Black and Hispanic vote. Blacks and
Latinos, even Asians, voted in greater numbers
for the Democrats than they ever have. And
they did so because they feel deeply threatened
by the current Republican leadership.

Latinos across the country, nearly 58 per-
cent to 31 percent voted for Kerry, about the
same percentage as Al Gore got against Bush
in 2000. Even in Florida, home to a large re-
actionary Cuban community, Bush’s Hispanic
support dropped dramatically, from 65 per-
cent in 2000 to 56 percent this year. Most im-
portantly, the overall Latino turnout was
astounding. It jumped from 5.9 million voters

in 2000 to nearly 8 million this year – an
increase of 33 percent.

As for, Blacks, assuming the small
percentage increase in the Bush vote is ac-

curate, and that remains to be proven, the
key trend to grasp is the enormous overall

jump in the Black vote. About 13.2 million
Blacks voted this year, compared to only 10.5
million in 2000, according to the Committee
for the Study of the American Electorate.
That is a jump of more than 25 percent.

Meanwhile, Asians are estimated to have
given Kerry 58 percent of the approximately
3 million votes they cast this year.

Thus, Blacks, Latinos and Asians ac-
counted for 34 percent of all democratic votes

nationwide this election.
Minority turnout was so

huge that for the first time
two Latinos captured seats
in the US Senate, includ-
ing Democrat Ken
Salazar in Colorado, and

one African-American
Democrat, the extraor-
dinary Barak Obama,

in Illinois. These
voters of colour,
now sleeping
giants, will rise
again in the
next elections.

What is the perspective of the progressive
movement in the United States in the face of
the growing escalation of the war in Iraq and
repression at home? 

The luxury of taking a break for despon-
dency and despair is not available. The anti-
war movement must merge the struggle for
peace with a militant fightback movement at
home to defend women’s rights that are on the
chopping block as Bush and company try to
reverse Roe v. Wade. 

We know full well what the Bush adminis-
tration has in mind regarding civil rights. The
threatening opening salvo by the government’s
Internal Revenue Service’s investigation of the
NAACP for the crime of criticising Bush
should be understood as the beginning of the
overt war against people of color.

The unrelenting governmental assault on
the Muslim and Arab-American community
also doesn’t give that community the luxury
to stop struggling for justice. The rights of the
entire elderly working class in the United
States are also being targeted by Wall Street
who want that Social Security money for the
investment portfolios of the banks and corpo-
rations. 

The progressive movement must speak
clearly, persistently and loudly, instead of
spending $270 million a day to make Iraq safe
for Halliburton and Citibank, tax dollars
should be used to protect Social Security and
to build schools and provide health care. The
progressive movement must stand openly
against all bigotry.

The past three years have been an awaken-
ing for many people in the United States, a re-
alisation of the role and aggression of the US
in world affairs and also a realisation that
people of the United States have the right and
obligation to fight to change the direction of
country towards justice, equality, and in sup-
port of self-determination for others. 

The people of the United States must also
understand that this administration is making
all of its people accomplices in war crimes.

Following the holocaust, the international
military tribunal at Nuremberg called the
waging of aggressive war “essentially an evil
thing… to initiate a war of aggression… is not
only an international crime; it is the supreme
international crime differing only from other
war crimes in that it contains within itself the
accumulated evil of the whole”.

Bush’s aggressive war against the people of
Iraq promises to kill many more American sol-
diers and untold numbers of Iraqis. Nurem-
berg prosecutor Justice Jackson labelled the
crime of aggression “the greatest menace of
our times”. Sadly more then 50 years later,
these lessons are still to be learned.

During this campaign many people partic-
ipated in mass action, for the first time in their
lives taking to the streets, organising educa-
tional events and petition drives, and doing
outreach in their communities to their neigh-
bors and co-workers. During this period of
great drive and excitement, there was a grow-
ing hope that the global antiwar movement
could bring about monumental change, and a
growing political consciousness. 

Martin Luther King was right when he set
the standard for hope: “The arc of history is
long, but it bends towards justice”.”

“As we lifelong activists
know, the majority of
the American people
will soon wake up from
their paralysis”
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‘HONOUR
BOUND TO
DEFEND
FREEDOM’?
On 17th March, at a meeting organised by the
Haldane Society, Clive Stafford-Smith spoke
to an enthusiastic audience about his work
representing detainees at Guantánamo Bay.

Guantánamo Bay:

“W
hilst I was visiting
prisoners in
Guantànamo last
week one of the
American mili-
tary personnel I

spoke too took off his hat and inside was writ-
ten “Al-Qaeda are pussies”. Whatever your
views are on the merits of flying planes into
buildings I am not sure that this is a helpful at-
titude, but this is what we have to deal with.
The people in Guantànamo are incredibly
bound up in propaganda. The motto of Guan-
tànamo is ‘Honour bound to defend freedom’.
When a junior officer salutes a senior officer
the junior will say: “Honour bound Sir” and
the senior will reply: “ to defend freedom”.
Once I laughed at this and the Captain took
no small offence. The people in Guantànamo
are totally consumed by the propaganda; they

believe that everyone there is a horrible terror-
ist who has done terrible things. Law has very
little to do with Guantànamo. Statistics can say
little but zero in this case says a lot and we have
got zero prisoners out of Guantànamo by judi-
cial fiat. We have won a few cases but no-one
has been released because a judge says so after
three and half years. 214 people have
gone home due to political pressure, in-
cluding the nine British men. 

The fact that all the British prison-
ers have come home tells you another
thing about the system and that it is
that it is incredibly racist. If you are
from Europe you have a lot better
chance of going home than if you’re
from one of those countries that Donald
Rumsfeld can’t spell, like Yemen. Every
single national of a European country
has come home. Conversely three per-

Clive
Stafford-

Smith
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cent of the ‘Arab’ nationals have been released.
This informed our actions, we sued on racist
principles, we sued in the name of the British
nationals because it was clear that the US
would care what the UK Government thought
but would not care what the Yemeni Govern-
ment thought. 

You may despise the current British Gov-
ernment but they did more than any other
country on behalf of their nationals. Tony Blair
is not as much as a toady to George Bush as
the Prime Minister of Australia, John Howard,
who announced that Australia had no objec-
tions to their prisoners being tried in a military
tribunal. So however horrendous the UK has
been on a number of issues they have been
good on this. However, the fact that all the
British detainees are home is disastrous for all
of those prisoners who remain because when
the last British prisoner was returned Jack
Straw made a statement saying that his job was
now over in relation to Guantànamo Bay. This
is what I was very afraid of and it is what we
have to deal with now.

Donald Rumsfeld has said that the people
who are being held in Guantànamo are the
“worst of the worst”; on another occasion he
said that they were all captured “on the battle-
field of Afghanistan. Tony Blair at one point
also said “broadly speaking, the information
obtained by the US is accurate although we
would not necessarily agree with ever dot and
comma.” Let’s talk about what those dots and
commas are. 

Bisher al-Rawi and Jamil el Banna, both
refugees who had been resident in the UK for a
number of years, were not seized in
Afghanistan, rather they were grabbed in the
Gambia. The story of Jamil is that he and two
other British residents were over there to start
a mobile peanut-processing factory. They were
stopped on the way because they had some
equipment that their lawyer Gareth Pierce was
able to show was a battery charger that they
had bought in a British shop. In fact she also
was able to buy one from a shop in the UK.
Nonetheless the men were grabbed in the
Gambia. The British Government intervened
on behalf of the British national, he is now
home. The British residents are still in Guantà-
namo. The British Government took the view
that the British residents should apply to their
countries of origin for assistance. One of the
men was Iraqi so Saddam Hussein was sup-
posed to intervene on his behalf. The other man
was Jordanian so he was supposed to apply to
Jordan for help, a country not known for its
sensitivity to human rights. I visited Jordan and
was stopped by the secret police. These people
are not going to intervene on his behalf; they
will want him back in Jordan so that they can
apply the thumb screws.

The next person is Tony Kayumba. He was
at least grabbed on the right continent, but in
the wrong country, Pakistan. Tony is a British
resident, his whole family is British. He wrote a
moving letter saying how his whole family,
home and mosque are British and so is his life.
This raises the question of what the motivation
of the British government is when they refuse
to help people in these circumstances. This is
raised in starkest contrast when we consider the
next prisoner, Shaker Abdur-Raheem Aamer
who is Saudi Arabian; he has four British chil-

dren and a British wife. His wife had to be hos-
pitalised because she had a nervous breakdown
because she could not cope looking after her
children and living alone. When she was in hos-
pital she thought she was in Guantànamo and
went round knocking on all the doors looking
for her husband Shaker. Shakar has not seen his
youngest child, Faris, because his wife was preg-
nant when he was grabbed. What is it about
our prejudice against Muslims and asylum seek-
ers, two of the groups we like to hate the most,
that elevates that hatred so high that we are not
willing to help the father of these British chil-
dren come back to this country when without
him they are practically orphans.

Omar Deghayes is originally Libyan, he was
alleged to have been involved in Madrid and
to have fought in Chechnya. The US Govern-
ment have not told us what Omar is charged
with even though we got a court order order-
ing them to. We know what the Americans
think he has done because we saw it on the tele-
vision show, ‘America’s Most Wanted’. I did
not see the show so I sought a copy of a tape of
the show because I wanted to see the film
which was supposed to show Omar. Omar said
that he has never been to Chechnya and was
not involved in anything that happened in
Spain. Finally, the US gave a video of the pro-
gramme to the BBC. They would give it to the
BBC but not to Omar’s lawyers. I went with
Omar’s older brother to go to see the video at

the BBC. It shows the power of propaganda
that, as we drove there, even Omar’s brother
was frightened that he was going to be shown
a picture of his brother brandishing an AK47
and fighting in Chechnya. We saw the video
which is the basis on which Omar was grabbed
from Pakistan. The tape was given to the
Americans by the Spanish Government who
thought that the image was of Omar. We saw
the video and burst out laughing because the
image we were shown looked nothing like
Omar. We got a facial mapping expert who
identified several points of difference between
a picture of Omar and the man shown on the
tape. This is the tape on which Omar was
seized and held in Guantànamo for three years.
If there was ever an example of why we need
the rule of law it is a case like this one when
you have the American government not telling
us why Omar was being held, and when you fi-
nally get the tape from the BBC you see that
they have the wrong man. 

What I did not know is that there is a man
at the BBC who is paid half by the BBC and
half by MI5. His job is to watch everything that
goes out. This man looked at the picture and
identified the man on the tape as Abdul Wahlid
who was indeed a Chechen terrorist and was
killed in April 2004. It gets far worse than that
though because of whom the real Omar
Deghayes is. 

Omar was born in 1969; his dad was a so-
cialist who founded the Trade Union move-
ment in Libya. When Colonel Qadhafi took
power he offered Omar’s father a job in his
Government as a Minister, Mr Deghayes re-
fused because Qadhafi was not a democrat.
Qadhafi asked again but this time threatened
him that to refuse would lead to trouble. Mr
Deghayes again refused. One Sunday when he
was reading poetry to his children Mr
Deghayes was taken. This is the last time that
Omar saw his father until the morgue when
Omar and his mother went two days later to
identify him, he had been killed and brutalised. 

Omar himself got into trouble from an early

�

“If a detainee is a
European he will have
a much better chance
of going home than if
he is from a country
that Donald Rumsfeld
can’t spell, like Yemen”

“If there was ever an
example of why we need the
rule of law it is a case like
[Omar Beghayes] when you
have the American
government not telling us
why Omar was being held,
and when you finally get the
tape from the BBC you see
that they have the wrong
man”. This is Omar’s son
Sulaiman
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age. Aged 10, one of the essays Omar had to
write was on how good a leader Qadhafi was.
Omar wrote that Qadhafi was not a great
leader, that he was in fact a fascist who had
killed his dad. Omar then got a visit from his
teachers explaining that he really could not
write stuff like this. This was the start of the
long career of Omar Deghayes opposing the
government. In 1984 he and his family came to
the UK, in 1987 there were all recognised as
refugees and everyone in the family applied for
British citizenship. The reason why Omar did
not apply was because he wanted to return to
Libya and establish a democratic state. He did
apply for British citizenship in 1999 but it had
not gone through by the time he was grabbed
by the Americans. 

This is a man who we would have viewed as
a hero, 10 or even five years ago. A man who
was opposing the Qadhafi regime and had
death threats made against him even when he
was living in this country, never mind when he
was in Libya. A man who went to law school
in this country so that he could be a civil rights
lawyer, who had just taken his exams when he
left the UK to travel. 

Omar travelled to Afghanistan, he went
there because he was a Muslim. He was there
long before 9/11, he met a woman there and
married her and had a child. Omar left the
country as soon as the war started and went to
Pakistan because he did not want to have any
part of it. When he was in Pakistan, Omar was
interviewed by the Pakistani authorities who

let him go because they had nothing on him.
The American authorities then intervened and
said that they wanted him for the reasons that
I have just set out. The Libyan authorities then
grabbed his wife and son and wanted them to
come back to Libya as hostages, they wanted
his son because he was Libyan, as his father
was. Luckily, Omar’s older brother was able to
spirit them away to the United Arab Emirates.
That is the true Omar Deghayes.

The British residents at Guantànamo have
in most cases been in the UK longer than I have
but we say that we cannot offer them consular
assistance or indeed any assistance. Jack Straw,
when asked about this, said that British resi-
dents who had been out of the UK for more
than two years could lose their right to resi-
dency, but where have these men been for the
last two or three years? Guantànamo Bay. Our
Government takes the position publicly and of-
ficially that they have lost their right to return
to the UK because they have been in Guantà-
namo, that is obscene. Fortunately Omar is a
refugee. Jack Straw took the view that the
British Government has no legal right to inter-
vene on his behalf. An interesting legal point
but what does that have to do with anything?
If it is not us that have to intervene on his
behalf, who is? It is the Libyans! 

When Jack Straw made this ridiculous com-
ment in January, I knew but I could not tell
anyone what had happened to Omar. Anything
that my clients tell me, I can’t tell you because
it’s classified. If I do I’ll go to prison for 40 years.
If my clients tell me that they have been tortured
and abused by the Americans and I tell anyone,
then it is me that will go to prison, not them.
Everything that I telling you now has been de-
classified: what I knew in January but could not
say is that the Libyans had been to see Omar.
The Libyans had been to see him and one of
them said: “you have no problems with the
US”, he then said: “it is as clear as the sun that
you, Omar Deghayes, are one of the opposi-
tion”. The other then said: “I cannot do any-
thing here but if I see you in Libya I will kill
you, if you don’t kill me”. That was their con-
sular assistance. I have periodically been critical
of the way that the British Government have
dealt with British detainees but I have changed
my tune recently, I can honestly tell you that I
have never had a British consular official tell
one of my clients that he wants to kill him. 

But who cares if we give him consular as-
sistance, what I want is a lot more assistance
than some person from the embassy going to
see my client. They sent some guy to see my
client Moazzam Begg and he came into the
room with two Americans, one on each side
and started to question him. He came out and
said “Moazzam is just fine”, Moazzam had
been held for 18 months in solitary confine-
ment after being tortured for months and

months in Afghanistan. I have spoken to clients
and asked them how they are and they often
say that they are fine. That is the perspective
they have, if someone has been tortured and
locked up in a tiny cell for three years, he
begins to believe that if he is not being beaten
every day he is OK, this is the perspective that
prisoners in Guantànamo have. But if you
remind them that life has more to it than not
being sodomised with a broomstick then they
begin to accept that they are not doing fine. So
I told them that I was not interested in them
sending their consular officials to see my client,
what I do want is the British Government to
intervene strongly on their behalf and I think
that they are moving towards this. This is good
but what we need to do is to get them to move
a lot quicker and a lot further.

One of the great things about this is getting
the media involved. The law has little to do
with this, the court of public opinion is much
more important than the court of law. Omar
told me that he had this visit from the Libyans
on 9th and 11th September 2004 and I men-
tioned this publicly. The next day I got a call
from a journalist who said that he had got his
hands on the flight log of the CIA plane. He
said that the CIA Gulfstream jet left Tripoli at
8.30am on 8th September 2004 and flew di-
rectly to Guantànamo. The CIA were bringing
the men from Libya to see Omar. 

When Omar was grabbed in Pakistan he
was interviewed by British officials, he in-
formed them clearly that he was opposed to
Qadhafi because his father had been murdered
by him. The British then repeated all of this to
the Americans and the Americans to the
Libyans. We know this because the British
made some very minor mistakes about Omar’s
history and these mistakes were then repeated
each time anyone interrogated Omar. So you
can trace the fact that the British told the Amer-
icans and then the Libyans all the reasons why
Omar hates Qadhafi so now Qadhafi wants to
kill him. The CIA then spends American tax
dollars on flying these men to Guantànamo
Bay. This is the type of system that we have to
deal with. 

So what do we do about it? The British are
down in Guantànamo all the time, what we
have to do is to get them to take responsibility
for all of the British residents being held there.
I can’t tell you how many British residents there
are there because it is classified, I can let slip
that there are a lot more than five. The British
Government does not even know that people
who have lived in the UK for 18 years or 20
years are being held in Guantanamo, we will
reveal them in the due passage of time. 

The question is how to get keep people in
this country interested. There are 540 prisoners
still in Guantànamo, the US keeps their names
secret, they will not confirm that anyone is held
there at any time. The only way that we can
find out who is there is through the work of
people like ‘Caged Prisoners’, to whom I am
immensely grateful. We have had to piece to-
gether through cross reports the names of the
people there. The secrecy of the place is such
that it has taken us three years to identify 624
rough names of the 760-odd people who were
there. We do not know 100 percent how many
are there and we only have a very general idea
about the last 100 so how do you represent

“Anything that my
clients tell me, I can’t
tell you because it’s
classified. If I do I’ll go
to prison for 40 years”

Omar Beghayes

Omar’s sister
Amani, mother
Zohra and
brother Taher
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them? It’s an enormous task. In the last three
years I have been the only person travelling
round the Middle East to visit the families of
the prisoners to get their permission to repre-
sent their brothers. 

What we are trying to do is to organise a
conference in Britain in November and we are
going to invite the 214 prisoners who have
been released from Guantànamo to come to
Oxford and attend the conference. What will
happen when we apply for visas for 203 people
from outside the UK who have been in Guan-
tànamo Bay and tarred by the Americans as
terrible terrorists? We know that they will not
get visas. What we want you to do is to sue
them every time they refuse a visa. I was so
pleased the Charles Clarke took away one of
my client’s passports the other day. What an
unbelievably stupid thing to do. I asked my
client if he wanted to travel and of course he
did not, he had just got out of Guantànamo
Bay and was scared that the Americans would
pick him up again. But when Charles Clarke
said he could not have a passport he provided
us with a nice easy way of suing him, because
Clarke said in his statement that they were not
issuing passports based on the evidence ob-
tained from Guantànamo Bay. 

That means that when we sue them over the
passport we can have an evidentiary hearing
over what this evidence was that they got from
Guantànamo and then we can have three
weeks of evidence of who tortured whom. It
will be a wonderful showcase of the Guantà-
namo process. The visa applications will give
us the same opportunity. What we also want to
do is to take videotapes of the people who
cannot come to the conference about how
sorry they are that the British Government has
excluded them based on evidence obtained by
torture. They can give graphic details about
how they were tortured. 

I took one such tape a couple of weeks ago
from a man in Jordan who talked for three
days and finally was able to talk on camera
about how three men had held him down over
a table while the forth rammed a broomstick
up his bum. This was a tough thing to do be-
cause it was humiliating, but he told me he
talked about it because he did not want it to
happen to anyone else. We want to get state-
ments from as many people who are excluded
as possible to talk about their stories. 

We also want to get as many family mem-
bers of prisoners who are still in Guantànamo
to come and talk, their stories are amazing, I
will give you just a couple. There is one guy
who is a Palestinian Jordanian refugee, he was
involved in the Afghanistan war against the So-
viets, he then left Afghanistan and ended up in
Pakistan where he married an Afghani woman.
The woman was from Afghanistan, the Soviets
had attacked her house one day, killed her
mother, father and sister, she escaped with her
life. She fled to Pakistan and never wanted to
return to Afghanistan. She married, lived hap-
pily for a number of years and had seven chil-
dren. When the war happened the Pakistan
authorities said: “You’re Jordanian and you’re
Afghani, you can’t stay here any more”. So
they kicked them out and the family went to
Afghanistan. They went to Kabul and were
trying to get back to Jordan. The war then
came to Kabul so the family packed up every-

thing they had, all their belongings into a little
car and set off back towards the Pakistani
border to escape. As they are driving a US plan
attacks them. They leap out of the car with
their seven children and frantically wave at the
plane that then fires a rocket at them. It is only
thanks to the ineptitude of American pilots that
they missed and the family were not all killed.
They got back in the car, carried on driving and
another American jet shot another missile at
them. It missed again and the family were able
to escape to Pakistan. They were trying to
board a flight to Jordan when he was grabbed
and taken to Guantànamo Bay. 

The story of the other detainee is equally
powerful. What happened to him is that a
gang in Kabul kidnapped him before the war
came anywhere close to Kabul. He had been
working for a Saudi charity and the kidnap-
pers thought that he was very wealthy. The
kidnappers were negotiating with his family
on the telephone. This is a direct quote: “If
you don’t come up with $150,000 we will
pluck out his kidneys”. Fortunately for him
his family had the presence of mind to tape
record the telephone calls between them and
the kidnapper so we have copies of the tape.
His family come from a little place in Jordan
and could not possible afford a $150,000
ransom. They tried to, they sold everything
they had and got other people to sell things
and came up with a few thousand dollars.
That was not enough for the kidnappers who
predictably sold him to the Americans. The
Americans were offering $5,000 for any for-
eign fighters or Taliban captured. 
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These are the stories of just two men who are
held in Guantànamo Bay. Men whose families
are incredibly poor and unable to afford Amer-
ican lawyers who charge $500 an hour. These
men are now represented by a charity. We want
to tell these stories. We want people with the
languages and connections to volunteer to go
help us track down everyone. The 214 men who
have been released and the families of the 540
who remain. The prisoners come from 54 coun-
tries and speak all kinds of languages. This is
the project that is going on in November and I
would appreciate any offers of help.

This is only a small part of the problem be-
cause then we have to get to Bagram Air force
base and beyond. Guantànamo is only a
shadow of the process, it is the least important
place that we are dealing with. For all the se-
crecy that surrounds Guantànamo it is the
most open of all the American prisons around
the world. There are 17 detention centres in
Afghanistan alone. We strongly suspect that
there are others in Jordan, Syria and Egypt and
all sorts of other places including Diego Garcia.
This is very important because if we discovered
that there was a prison on Diego Garcia that
would be within the jurisdiction of the Euro-
pean Court of Human Rights. 

If you look around the word and then at
Guantànamo you know that Guantànamo is
not a big deal for the US because there is no
one in Guantànamo. I have been desperately
searching for someone who is or was a big time
member of Al-Qaeda. Apparently there is a guy
who was Osama Bin Laden’s chauffeur. Some-
one said to me that there are 31 people in
Guantànamo Bay who were his chauffeur. If
you think about the Nuremburg War trial and
remember the people who were on trial there it
was the people at the top, Hitler and Goering.
I once saw a programme about Hitler’s secre-
tary and the work that she did for him, what
sort of people would we look like if Nurem-
berg had been made up of chauffeurs and sec-
retaries? What the prisoners tell you is that the
bad guys are not in Guantànamo Bay. There
were statements made a couple of weeks ago
that there was a secret place in Guantànamo
where they were holding people. We know that
there are people being held in Bagram. 

There is a saying in Washington these days
that if you want information you send your
prisoners to Jordan, if you want them abused
you send them to Syria, if you want to kill them
you send them to Egypt. This is the next step –
the first step in this sad and long process is
Guantànamo.”
� If you are interested in volunteering to help
Clive Stafford Smith organise the
Guantànamo conference, by either travelling
to take video messages from former detainees
or challenging visa decisions, please send
your details to Catherine Briddick, Tooks
Chambers, 8 Warner Yard, London EC1R
5EY and they will be passed on.
� Photos of detainees used with kind
permission of Caged Prisoners, a non-
sectarian Islamic human rights website
(www.cageprisoners.com) that exists solely
to raise awareness of the plight of the
prisoners at Guantànamo Bay and other
detainees held as part of the ‘War on Terror’.
The website is not aligned to any Islamic
group or organisation. 

What is it about our
prejudice against
Muslims and asylum
seekers… that
elevates that hatred so
high that we are not
willing to help the
father of these British
children come back to
this country when
without him they are
practically orphans”

Shaker Abdur-
Raheem Aamer 



Socialist Lawyer � April 2005 � 25

At a recent Haldane forum,Tess Gill, Imran Khan
and Richard Harvey laid out their own reasons for
continuing and redefining the place of lawyers in the
struggle for social justice, equality and progress. 
Here we print extracts from their speeches and invite
members and readers to offer their own views

�

WHAT IS THE
ROLE OF THE
LEFT-WING
LAWYER TODAY?

Tess Gill:

I
started out as a local govern-
ment legal officer. I have been
a barrister since 1990 and in
between I gave up the law
completely and became a
trade union legal officer, or-

ganising strikes and assisting members. In my
experience the work I have done has been of
enormous interest. It is also exhausting from
time to time; my children see what I have to do
and don’t want to be lawyers or work those
hours. It has been great fun though and I have
worked with some really good people. 

I was privileged to have done my articles at
Birnbergs. I started as junior partner, when
Gareth Pierce was an articled clerk. At that
time Paul Boateng was also there. When I was
a junior solicitor I did a bit of crime. It was
during the period of the ‘Angry Brigade’, we
worked with young counsel such as Ian Mac-
Donald and Mike Mansfield. I have to say that
my criminal practice was more modest. I was,
however, involved with the issue of domestic
violence before there was any law protecting
battered women. At the time, a backbench
MP, Jo Richardson, was campaigning for pro-
tection for women from violence within mar-
riage. I was the advisor to the select
committee. We travelled all over the country
visiting women’s organisations, churches, any-
where where women would talk to us. The
upshot of all that was the first Domestic Vio-
lence Act 1976. It is difficult to conceive of
now but at that stage it was not possible to get
an injunction without being in the divorce
process. The only remedy available to women

was in the Magistrates Court but this was in-
effective. 

Gradually I got mentally fatigued by do-
mestic violence cases so I decided to switch to
employment law. I got a job as a lawyer for
the General, Municipal and Boilermakers
Union, a huge union covering all areas of
public service work, heavy industry, light in-
dustry. Workers were semi-skilled and un-
skilled. I followed Jeremy McMullen, who was
their first legal officer. The job was fascinating
because I could work with the research de-
partment. We trained shop stewards. We scru-
tinised levels of service and conducted
litigation on employment matters, including at
the EAT. 

It was during the early days of the Race Re-
lations Act and we were concerned whether or
not we could bring any cases. We went to
GMB regions and asked that they refer us any
case where there was any suggestion of dis-
crimination. We called meetings of lay mem-
bers on employment tribunals and gave them
training in discrimination legislation. 

One of my memories of that time was that
we brought the first equal pay for equal value

case, it was a landmark case. We were acting
for Julie Hayward, a cook at Cammell Lairds.
We compared her work to various trades
people such as carpenters. We were relying di-
rectly on European Law. At first they said
there was no way that a cook could be com-
pared to a skilled worker. However we went to
the House of Lords and won. This brings me
to one important point: many of these cases
would never have come to the tribunals and
the courts without trade union backing. With-
out union organisation, funding and support
these cases could not be won. There are cases
where unions do not act as they should or do
as much as they should, but we must remem-
ber what they do achieve. 

At this time I got involved in Haldane and
the National Council for Civil Liberties, now
Liberty. I was on the NCCL women’s com-
mittee; I worked with Patricia Hewitt, Harriet
Harman, Anna Coote and others. Anna Coote
and myself produced Women’s Rights: A Prac-
tical Guide for Penguin in 1974. At that time
we could fit all the law relating to women’s
rights in that one small book. I have just been
involved in the editing of the LAG Women
and Law handbook which is over a thousand
pages. This shows how much has changed
over the last 25 years.

After working at the union I returned to
law, this time at the Bar. I dealt with the broad
issues of low pay and equal pay. A lot of the
cases I was involved in started from the vol-
untary sector, pro bono, but then picked up
funding on the way. It is a rewarding way to
work. 

“I was involved with the
issue of domestic
violence before there
was any law protecting
battered women”
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One example of this was a case I did for the
Maternity Alliance for a lady called Mrs. Banks
who worked for Tesco. She was a part-time
worker who was earning less than the lower
earnings limit for Social Security purposes so
she was not entitled to maternity benefit. The
Maternity Alliance wanted to do something to
help low-paid women. We lost the case legally
but we had got such an campaign going that
within a week the Government changed the
law and brought down the limit to half what it
had been for maternity cases. You can run legal
cases even knowing you won’t win but gener-
ate a campaign that results in either a change or
development in the law. I have another one of
those cases on at the moment for Trainee Mid-
wives who don’t get any maternity pay. They
have to see women in hospitals, pregnant them-
selves, advising their patients to rest and they
themselves have no protection. They are not
considered employees, because they are on
three-year training courses, working half the
time in hospitals on clinical practice. ‘Trainees’
are considered to be students, rather than em-
ployees. We now have the support of Unison
and the Royal College of Nurses and a good
campaign going. That is the kind of work that
I find satisfying. I have a similar case on the
status of agency workers, part-time lecturers
who were all made redundant and then re-em-
ployed as agency workers. I recommend that
type of work. 

I have gone to the European Social Fund
for funds and have been amazed at the number
of organisations out there who do so much.
As lawyers we get quite a lot of privileges but
there are a lot of opportunities to give some-
thing back. 

I am now also a part-time employment tri-
bunal chair. This raises issues because as a
chair I have to apply the law. If we don’t like
a particular law we still have to apply it. Per-
sonally I would find it very difficult to send
people to prison but in the employment tri-
bunal I enjoy the role. I think that it is impor-
tant that progressives move into the judiciary
and I don’t personally find it a contradiction. 

I want to end with my only experience as lit-
igant in person. El Vinos, a wine bar in Fleet
Street, had a rule that it would only serve
women at tables; it does not serve ‘ladies’ at the
bar. When the Sex Discrimination Act was first
passed a number of women journalists took a
case against them and lost because judge ruled
it was de minimis. We discussed what to do on
the NCCL women’s committee and decided
that we would have to try and bring a test case
to get this overturned. Two male members of
the Haldane Society, John Seifert and John
Bowden, were to be our witnesses. We gathered
outside the bar, we wanted to go in when it was
not too busy. The men were to bring briefcases
as one of the arguments was that women’s bags
cluttered the bar. We sent the men in and they
were served at the bar. Anna and I then went in,
we greeted them, establishing detriment. They
refused to serve us and so we had to leave. Sub-
sequently we brought the case in County Court
– it was thrown out as de minimis. But we won
the case in Court of Appeal. I have an article
that was in The Guardian at the time with the
headline, “Sour Grapes verdict at El Vinos”.
However, the manager refused to serve us after
having won!

Imran Khan:

I
lived in Newham, I don’t
know if you have been there
recently but it is a cosmopoli-
tan, multicultural area with
lots of lovely shops. Newham
twenty years ago was a very

different place, that was where I grew up and
racism and social exclusion were real prob-
lems. There were groups of young Asians who
got into trouble with the police in their local
area because they and their families had been
victims of racism. There were campaigns
around that time for the Newham 7 and the
Newham 8. One of the many problems was
that when the young men got into trouble they
went to local lawyers to represent them, these
same lawyers would also represent the racists
who were attacking them. We recognised then
that we had to be involved inside the court
system and bring concepts such as ‘self-defence
is no offence’ from the street into the court-
room. That is why I became a lawyer, because
I recognised that there was a lack of under-
standing of certain communities and that had
to be addressed. 

That decision was a difficult one to make,
I wanted to be on the streets marching but my
friends said there was a better role for me, that
I can’t be arrested and be a lawyer too. I re-
alised how seductive this profession was.
Firstly, different considerations apply to
lawyers than they do to community activists.
One example sticks in my mind even today. I
was involved in a case where 12 Afro-
Caribbean young men were charged with
murder and disorder following a series of
events that occurred in Southall. The Prosecu-
tion offered a deal. They said that if four of
them would plead guilty they would drop the
charges against the rest of the young men. The
barristers and the solicitors sat down and dis-
cussed it and wanted to accept the offer be-
cause we thought that it was a good one and
because that it was what we lawyers do, “we
cut deals”. My colleague Suresh, an unsung
hero and community activist, said: “What are
you doing? We didn’t ask you to do a deal, this
is not what we instructed you for, we are run-
ning self-defence, we are running racial vio-
lence and harassment”. I realised then that
what I had bought into was a system that
strait-jacketed me. 

I read the Code of Conduct and it does con-
strain us. We have to ensure we don’t under-
mine the basis of our beliefs because it is those
beliefs that motivated us to join the profession
in the first place. Remembering that and deal-
ing with that contradiction every day is one of
the most difficult tasks of my job. 

I also started at Birnbergs along with Tess,
we had a particular outlook as to what

lawyers should do and what our role was. Tess
has already mentioned that Paul Boateng came
from there too, so not everyone who worked
there followed the same path!

That contradiction came up again when we
started the Stephen Lawrence private prosecu-
tion, that was one of the most difficult things
I have done. As you know, left-wing lawyers
don’t prosecute because they don’t want to
become part of the state’s apparatus. I got a
mouthful from a lot of radical lawyers at the
time who wanted to know what the hell I was
doing. I wondered if I was doing the right
thing. At the time there was a campaign aimed
at preventing the right to silence being abol-
ished by the Tories. I was involved in a prose-
cution where a number of suspects had
exercised the right to silence and we could ask
the judge to draw adverse inferences. One or
two of us said: “Hang on, we’re going to a
meeting to protest against this”. However, our
duty to our client was to use every tool avail-
able to help them. Luckily in that case we were
never put to the test because the prosecution
failed. However, if we had reached that point
I suspect I would have used it. Why? Because
of the principle of the greater good. Every day
I enter positions of compromise – I remember
as a student I would never wear a suit and tie.
Now, look at me, I wear a suit and tie (and I
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“We have to ensure we
don’t undermine the
basis of our beliefs…
they motivated us to
join the profession in
the first place”



Socialist Lawyer � April 2005 � 27

am not going to tell you where I got it). So we
have to make compromises because of the
greater good. Bringing a prosecution was an-
other such compromise. Of course the next
question is what is the greater good in this or
that instance?

The Lawrence Inquiry took place over a
59-day period. Prior to the Inquiry police of-
ficers and lawyers were accusing me of all sorts
of things, it got to the point that it became dif-
ficult just walking through the room to my
place behind counsel. The emphasis was that
in some way I was biased or too closely in-
volved with the Lawrence family because I was
doing the case for free. Lawyers don’t do cases
for free and so the implication was that some-
how I wasn’t a good lawyer, that I didn’t have
any principles. 

There was a programme that I went on
where I was described as an ‘anti-racist lawyer’
– now that was a term of abuse prior to the in-
quiry. It was a remarkable achievement on the
part of Michael Mansfield and Steve Kamlish
and all the other barristers involved (in the
Lawrence Inquiry) that by the end of those
proceedings they had turned that term into a
badge of honour. When I was on the stand on
Day 59 and it was put to me that I was an anti-
racist lawyer, I said “Absolutely, that’s just
what I am.” At the beginning of the Inquiry I

would have had difficulties with that but when
I said that the whole place erupted. ‘Human
rights lawyer’ wasn’t a term then, now people
who are ‘human rights lawyers’ are in the
Legal 500. 

The term ‘human rights lawyer’ was syn-
onymous with the term ‘radical lawyer’ but
now it has become acceptable, or even part of
the establishment, as so many others have
jumped on the bandwagon. I now fear that the
radical aspect of it will wear off. We have con-
stantly got to have that edge in what we’re
doing. We have to take on unpopular causes. 

For me, the Lawrence case and others like
it are ‘impact cases’, these are the cases that
you take on which have merits in terms of the
case itself but which can also have a much
wider impact on wider society. The Lawrence
case is an impact case because it changed soci-
ety for the better. The issues such cases raise
are those around discrimination, equality, and
liberty.

At the moment I am working on another
such impact case. My clients are the Mubarek
family; a racist in a Young Offenders Institute
killed their son after the two were put in the
same cell. The racist was convicted of murder
and after four years campaigning we won the
landmark victory in the House of Lords of Ex
Parte Amin which established that whenever

someone dies in custody there has to be an
open, public, inquiry. 

Some of you may have heard of Tom Hurn-
dall, he was shot in Israel protecting a young
child from an Israeli soldier. In that case we
have had a Coroner’s Inquiry here under Arti-
cle 2 (ECHR) to examine the systemic policy
of shooting to kill non-combatants. It is ab-
solutely amazing that we can do that, the Is-
raeli authorities have never been put under
such a microscope.

The question of how you achieve changing
society for the better is far more difficult. This
profession is so seductive; when I started off I
was wined and dined. I thought I was impor-
tant, I actually did. I was quickly disabused of
this because I was lucky as I had one foot in
the legal profession and other in the commu-
nity. It was community colleagues who told
me I was just one cog in the process. Other
lawyers do not have that background and sup-
port. There has to be a process of bringing the
street into the court with an understanding of
what goes on outside. You can tell lawyers
who have that perspective from those that
don’t. 

The two principles I think vital are, firstly,
the principle of the greater good; and secondly,
the principle that whatever you are doing –
impact cases will be few and far between – you
do it because you hope you’ll get other cases
that will make a difference.

What are our challenges now, with those
principles at hand? We have to continue fight-
ing for an end to discrimination. The
Lawrence case, in terms of racism, moved
things forward but there is a real backlash
against these changes. I also think that we are
at a crucial time, we are on the cusp of some-
thing where neo-conservatives are using the
events of 9/11 to rid us of our liberties. This is
the time when the ‘radical lawyer’ has to stand
up and fight. I know from meetings I have at-
tended that people have been afraid to say they
are fighting anti-terrorism legislation. People
are frightened to push the boundaries because,
like the lawyer in the US, if you move outside
the constraints of the lawyer/client process you
are somehow seen as criminal yourself. We
have to continue to push at the concept of
what a lawyer is and what we do.

The next point – what do we do? I have
found that there are as many truths in society
as there are national newspapers. I remember
during the Lawrence inquiry picking up six
different newspapers and reading six different
versions of what had happened the day before.
We’ve got to establish our own truth – con-
tinue to be out there in the public and state
what actually happened. That’s why I pop up
on TV once in a while. Without our radical
socialist perspective, what the public get is one
version of truth controlled by the ‘establish-
ment’. 

I’m originally from Pakistan and was sur-
prised to find there are radical lawyers over
there. We often think that we are ‘a breed
apart’, that we are special in some way. I think
we have to get away from that approach.

What are my conclusions? We have to fight
to end all forms of racism and discrimination.
We have to oppose draconian laws. We have
to establish our truth. We have to use and
forge an international dimension.
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Richard Harvey 

“T
here can be no
true justice in a
capitalist coun-
try.” Those are
the words of
one the

founders of the Haldane Society, DN Pritt in
1938. The Haldane Society was founded 75
years ago to help the Labour movement and a
newly-formed Labour Government at a time
when there were all-too-few progressive
lawyers. It is the proud boast of the Haldane
Society that it has always been independent
and free from the taint of ideological ortho-
doxy. On the litmus paper of the left we test
from palest pink to deepest crimson. I cannot
think of another institution in the history of
the British left movement where Stalinists and
Trotskyists have worked happily together,
alongside ageing young Liberals, Marxist-fem-
inists, non-aligned radicals and Labour Party
stalwarts. 

As socialists, we advocate social equality.
Some of our alumni have even infiltrated the
establishment in search of it; including at least
one Attorney-General, a number of Govern-
ment ministers, a Lord Justice of Appeal, sev-
eral High Court Judges, Tribunal Chairs, the
occasional Baroness and Baron, the current
Director of Public Prosecutions and an almost
shocking array of QCs. Other Haldane mem-
bers have taken creative paths outside the tra-
ditional barristers’ chambers and solicitors’
offices. We were pioneers of the Law Centre
movement in the 1960s and 1970s, sinking
desperately needed wells of social justice in
legal advice deserts. Others have risen to
prominence in the trade union movement and
in human rights and civil liberties NGOs. 

Haldane lawyers work for social progress,
not just by making demands but leading by
example. A generation ago there were very few
solicitors’ firms and even fewer sets of cham-
bers which offered opportunities for the left-
wing lawyer to get a start in the profession.
From tiny seed-beds we have propagated
almost promiscuously. Today, thanks to those
pioneers, a young lawyer’s prospects and op-
portunities are very wide. It is a characteristic
of left-wing lawyers that we do not accept the
profession as we find it; we seek to redefine
the profession the way the people need it to
be. Three decades ago the guardians of privi-
lege and restrictive practices tried to stop law
centres from setting up. But persistent left-
wing lawyers, many of them leading members
of the Haldane, took the law to the people and
the people won. 

Until recently solicitors were denied rights
of audience in the higher courts. But although
many of these barriers have gone, an under-
tow of prejudice remains, as if someone who
isn’t wearing a wig cannot be a proper advo-
cate. What kind of operation will it take to
remove this vestigial tail of class distinction?
Perhaps the Haldane should declare a ‘No
Wigs’ day of protest in solidarity with solicitor
advocates and all appear without the headgear
and insist on the right to be heard?

There would be no decent legal services for
the disadvantaged without those organisations
founded to protect and defend the progress
that has been made. Liberty, our younger sister

organisation, was founded 70 years ago this
year. We urge all Haldane members to join
Lawyers for Liberty. 

As socialist lawyers we have a special re-
sponsibility to use our skills and experience in
the fight against all forms of discrimination,
racism and intolerance. We are not the passive
earners of the fat cat fees for which our pro-
fession is so often castigated. We are actively
engaged locally in our communities, we take
on national issues and we are committed to in-
ternational solidarity work. We take a stand
when loyalist thugs terrorise catholic primary
schoolchildren; we challenge government min-
isters who encourage or permit the harassment
of African-Caribbean, Irish or Muslim youth;
we oppose the curfews and the ASBOs that
seek to criminalise our children.

To those who ask “what can we do”, the
answers are as many and varied as the organ-
isations out there who need our active support.
The Law Centres Federation, Legal Action
Group, Inquest, Justice, CAMPACC, Society
of Black Lawyers, Newham Monitoring Pro-
ject, Howard League for Penal Reform, Rights
of Women, Children’s Rights Alliance, … the
list is as endless as the opportunities to serve
and to learn in the process of serving. The role
of the left wing lawyer today is the same as it
always has been, to join in the struggle, not to
stand on the sidelines. To get involved in the
day-to-day work and not just to stay at home
reading the LAG bulletin or the latest edition
of Socialist Lawyer. The role is to join the
Legal Observers Group or to carry the banner
on anti-war marches, not just for the exercise.
People need to know that there are lawyers
who are against the war. Until you have car-
ried the banner or walked behind it you can’t
know how heartening it is to see the looks on
people faces when they realise that “damn, the
lawyers are with us!”

Socialists also affirm the responsibility of
all branches of government, including the ju-
diciary, to advance social progress. We chal-
lenge any government, Labour or
Conservative, that seeks to restrict civil liber-
ties or to derogate from international human
rights obligations. 

In practice, at home this means we are com-
mitted to challenging the abomination of the
Belmarsh Internment Camp. Detention with-
out trial is the tool of dictators and anyone
who seeks to justify it as a means of protecting
democracy is using the same logic as the Amer-
icans in the Vietnam war who said they de-
stroyed the village in order to save it.

We oppose the use in any courts of evidence
obtained under torture, whether in Abu
Ghraib, Guantánamo, Uzbekistan, Egypt, Al-
geria or anywhere else where the US and UK
find it convenient to sponsor and supervise

electrode-assisted interrogations while deny-
ing direct responsibility for these atrocities. 

We actively support the right to trial by jury
and we fight all attempts to subvert that prin-
ciple. 

An important part of our work is to review
draft legislation that affects human rights. By
writing submissions that challenge retrograde
legislation, we can provide vital assistance to
MPs who are prepared to challenge attacks on
basic liberties. Socialist lawyers can help the
public understand the threats posed by the
Legal Services Commission’s attacks on access
to justice.

A word about the ‘asylum seeker.’ There is
no such thing. There is no international con-
vention on the rights of asylum seekers. The
word for those who come to this country to
escape torture, rape and genocide is ‘refugees.’ 

Refugees now face jail if they refuse to
apply for travel documents from the embassies
of the tyrants who made them refugees in the
first place. Refugees are being criminalised for
having entered the country without authentic
documentation and instead of receiving
humane treatment; they face persecution and

“The role of the left-
wing lawyer today is
the same as it always
has been, to join in the
struggle, not to stand
on the sidelines”

“Perhaps the Haldane
should declare a ‘No Wigs’
day of protest in solidarity
with solicitor advocates
and all appear without the
headgear and insist on the
right to be heard?”
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On the international front, the Haldane So-
ciety has an impressive history of support for
and solidarity with liberation movements and
with those interned, tortured and tried for ex-
ercising their basic democratic rights. India,
Pakistan, Kenya, South Africa, Namibia, Zim-
babwe, Angola, Mozambique, Guinea-Bissau,
Western Sahara, Grenada, … the list is end-
less. We have sent fact-finding missions; we
have sent legal observers to political trials; we
have protested outside foreign embassies; we
have lobbied our own government. We have
made a difference over the years. In Palestine
and Ireland the struggle continues. 

One of the Haldane’s executive members,
Hannah Brooks has recently returned from
Palestine, where she was escorting children
and workers daily through danger and fear.
The Haldane has always stood firm in its sup-
port of the Palestinian struggle and will con-
tinue to do so. 

The Haldane Society is committed to the
defence of human rights defenders. In the con-
text of Ireland it is important to mention two
people in particular, two people who were very
close friends of this society:

Pat Finucane was assassinated 15 years ago
in circumstances that clearly indicate collusion
with loyalist paramilitaries by agents of British
security services. The international campaign
for an independent judicial inquiry into his
murder has been stalled at every stage by the
British government and their latest ploy is to
say that before an inquiry can be held there
will have to be new legislation. The Haldane
Society will be scrutinising this legislation with
great care and we will challenge any further
attempts to edit the word ‘public’ out of
‘public inquiries.’ 

Rosemary Nelson exemplified the courage
of those few lawyers in the North of Ireland
who, after Pat’s murder, were still prepared to
take on cases unpopular with the securocrats.
Rosemary knew what Pat Finucane had done,
why he had been killed and she knew the risks
she ran. I talked with her in Washington a
couple of months before her death and she be-
lieved the only protection she had was inter-
national solidarity. Tragically, that proved not
to be enough. The Haldane will be monitoring
the promised inquiry into Rosemary’s murder,
as well as the other inquiries mandated by the
Cory Report.

discrimination here. How many murders of
refugees and how many suicides will it take
before they are guaranteed dignity and respect
in Britain? The Haldane Society stands firmly
for the right of refugees to free and fair access
to justice and to the full protection of interna-
tional conventions.

Access to justice is under threat in many
areas of this country and for many categories
of poor and oppressed people. The Haldane
Society supports the right of those without the
means to pay a lawyer to receive legal assis-
tance and representation through the lawyer
of their choice in respect of any issue where
their human rights or civil liberties are at stake.

Prisons are an abomination in a free society.
We in Britain imprison more per head of our
population than almost any other country in
the developed world apart from the United
States and Turkey. Increasing privatisation of
prisons goes hand in hand with the retreat
from all pretence at rehabilitation. The Hal-
dane Society believes that prison must be a last
resort and that our penal system requires rad-
ical reform with an emphasis on the values of
human dignity and restorative justice.

Today a new generation of lawyers is
needed to tackle a new generation of human
rights. Social, economic and environmental
rights are increasingly the new battle-grounds
on which the struggle for equality is being
fought. Greenpeace, Friends of the Earth and
other organisations have rightly identified
global warming and other results of unre-
strained global capitalist greed as a greater
threat to humanity than terrorism. So join
them, not just to pay them money but to pay
your social dues as well. 

Lenin famously described imperialism as
the highest stage of capitalism. If he were alive
today, he would have used the word ‘globali-
sation’ to describe the greatest threat to future
generations. Since the end of the Cold War,
North-South inequalities have intensified, as
East-West power bloc tensions have dimin-
ished. The sabre-rattling of superpowers has
given way to the naked power of transnational
corporations which dominate the foreign and
domestic policies of the one hyperpower and
its economic satellites.

Writers like Arundhati Roy, Noam Chom-
sky and Tony Benn provide us with the tools
to analyse these developments. As socialist
lawyers, we have our own tools to lend to that
struggle and we need to work with our friends
in Greenpeace and other environmental
groups to focus on ways to use these tools
more creatively and effectively.

I come last and most emphatically to Hal-
dane’s opposition to illegal wars. We are im-
placably opposed to the illegal invasion and
occupation of Iraq and we call on the Gov-
ernment to publish all of Attorney-General
Goldsmith’s advices, both for and against it.
We support the overall demands of the Stop
the War Coalition, Lawyers for Justice in Iraq,
Iraq Occupation Focus and other groups that
demand an end to these crimes against hu-
manity and we seek to help build a just peace
throughout the Middle East. This cannot be
merely a pious hope; it must be the campaign
focus across a wide spectrum of organisations.

Today in Britain we have a Bar Human
Rights Committee and a Law Society Human
International Human Rights Committee.
Three decades ago, the very suggestion that
people should form a Bar Human Rights
Committee or a Law Society International
Human Rights Committee would have been
vetoed as too radical, too political. Today they
exist. We in the Haldane must work with those
bodies to help Iraqi lawyers who are denied
the right to take instructions from their clients
or who are unable to seek redress in zones
where the greatest injustices are being com-
mitted with impunity by illegal occupying
forces.

Why should you be a socialist lawyer? Be-
cause there is so much to be done. The Hal-
dane Society at 75 has a proud tradition of
doing a great deal with a minimum of re-
sources. So please get involved, join our work-
ing groups, use and develop your own
expertise. Pay your financial contributions and
send us your written contributions for publi-
cation in this magazine. Join with us in the
struggle of the many against the tyranny of the
few. If there is one thing I have learned in over
30 years as a Haldane member, it is that life as
a socialist is never dull.  

“A new generation of
lawyers is needed
today to tackle a new
generation of human
rights. Social, economic
and environmental
rights are increasingly
the new battlegrounds
on which the struggle
for equality is being
fought”



Top: Nick Nolte as
Colonel Oliver and
Don Cheadle as Paul
Rusesabagina; above
right: Terry George
on set with Cheadle
and Sophie Okonedo
who played Tatiana 
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A
nd the Oscar for best human
rights film goes to… Hotel
Rwanda! Well no, that’s not
quite how Hollywood works. In
fact it’s a wonder that such a
stunningly powerful film ever

got made. Let me declare an interest, writes
Richard Harvey. Terry George, the film’s
director, has been a close friend for over 25
years. Which is how my son and I got the
invite to walk the red carpet and meet the
stars at the film’s London première-benefit for
Amnesty International. The film is quite
simply the best political movie I’ve ever seen
because it avoids all the usual Hollywood pit-
falls of star-driven sensationalism and the
kind of clichéd patronising pap of a film like
The Interpreter. To me, Hotel Rwanda stands
in the same league with Battle for Algiers,
Missing and Z. If you haven’t seen it yet it’s
now out on DVD. The film’s website,
www.hotelrwanda.com also provides a bril-
liant humanitarian educational tool and po-
litical activism kit.

RH: What specific event or news item first
made you say: “I want to do a film about
Rwanda” and how did you convince Holly-
wood to let you do it?

TG: For several years now I’ve wanted to
do a film that said something about life in
modern Africa. The sheer scale of that conti-
nent’s suffering, its poverty, wealth, beauty
and horror moved and excited me like no
other topic. I was continually warned that
Hollywood has almost no interest in African
topics. Films like this don’t get made; they’re
considered a financial liability. Then, in the
fall of 2001, a New York film editor, Keir
Peirson, introduced me to the story of Paul
Rusesabagina. I felt that story had to be made.

RH: Most filmgoers in the US and Europe
would be unable to locate Rwanda on a map,
to name its capital or its president, or to say
whether it was Hutus or Tutsis who were the

victims of the genocide. What was it about
Paul and his story that convinced you that
people would want to see this film?

TG: In 1994, Rwanda endured the fastest,
most savage genocide in modern history. In
one hundred days, 800,000 souls where mur-
dered, most of them hacked to death with
farm implements. Paul Rusesabagina was a
hotel manager in Kigali, Rwanda’s capital. He
had a comfortable middle-class life, mixing
easily with the Rwandan elite and diplomats.
He had a beautiful young wife, Tatiana, and
four healthy children. He is Hutu, his wife is
Tutsi. 

On the night of 6th April 1994, the Hutu
president of Rwanda was assassinated when
his plane was shot from the sky. The slaugh-
ter began within minutes. Hutu extremists
used the president’s death as an excuse for sys-
tematically eradicating the Tutsi. Paul turned
the four-star hotel into a sanctuary for some
1,200 Tutsi and moderate Hutu refugees.
Over the next three months he bartered beer,
wine, money and favours to keep the Hutu
army and militia at bay. The roads outside the
hotel where littered with the dead. Inside,
Paul didn’t lose a single soul.

RH: How and when did you first meet
Paul and his family and how did their per-
sonalities and experience affect your own
vision of the film you wanted to make?

TG: In January 2002 I travelled to Brus-
sels to meet Paul and his family. He had fled
there after the genocide and had set up a small
taxi company. He is a man of profound
human dignity, precise in his choice of words
and courteous to a fault. I told him I wanted
to make his story into a feature film. He not
only agreed but he immediately saw the film
as a way to draw the world’s attention to the
life and death issues that threaten the entire
continent.

RH: What kind of response did you get
when you and Keir Peirson started to take

Richard Harvey speaks to Hotel Rwanda
director Terry George about what inspired him
to make a movie set in the context of the 1994
Rwandan genocide and Rebekah Wilson
examines the role of the West and the
International Criminal Tribunal

COURAGE AND
RESILIENCE
AMONGST
THE HORROR
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your script around Hollywood?
TG: The response was consistent, “Won-

derful story, wonderful script, not for us.”
Only Beacon Pictures showed real excitement;
they’d do it if we got Denzel Washington or
Will Smith for the lead. I always wanted Don
Cheadle to play the role of Paul, but the great-
est priority was getting the film made. We
submitted the script first to Denzel, then to
Will Smith. Both passed. The months crawled
by, the project languished. Paul called regu-
larly to check up on progress. I grew more
embarrassed with each empty update.

RH: Were you tempted to give up?
TG: Not after Paul called to suggest that I

go with him and his wife to Rwanda in Janu-
ary 2003. It was their first visit since they fled
after the genocide. I went. As he stepped off
the plane in Kigali Paul was mobbed by
friends and family. At the Milles Collines
hotel the staff rushed to hug the man who had
saved their lives. Everywhere we went, Paul
and Tatiana were greeted as heroes. But the
joy was often overshadowed by the memories.
Almost every conversation with friends or rel-
atives seemed to end: “…but they are all dead
now,” or, “…then they were all killed.”

RH: How did that visit affect you?
TG: Paul, Tatiana, and some survivors

from the hotel took me to Murambi, in South-
ern Rwanda, to a technical college high on a
hill overlooking lush green countryside. In
April 1994, the Hutu mayor promised the
local Tutsi protection if they would come
there. Forty thousand sought shelter. Over the
course of just four days they were slaughtered.
Their bodies were thrown into pits and cov-
ered with lime. The lime preserved the bodies.
Today scores of them are laid out on tables in
the rooms were they died. They are frozen in
their last desperate moments of agony, hands
pleading, heads cradled by arms, skulls
cracked open by merciless machetes. There’s a
babies’ room with tiny skeletons bearing silent
testimony to the horror.

A solitary, tall man looks after that sacred
place. He is one of only four survivors of that
massacre. He has a hole the size of a nickel in
his forehead where the execution bullet en-
tered and failed. As I signed the guest book, a
woman asked would I like to make a contri-
bution to the maintenance of the memorial
site. I guess I had some two hundred dollars in
my wallet. I gave her it all. She hugged me,
almost in tears. She said it was the most money
she could remember receiving. I was dumb
founded. If we have World Heritage Sites

shouldn’t we have World Humanity
Sites, sacred places such as Tianan-
men Square, Soweto, Auschwitz and
Murambi?

I made a promise there to make
our film no matter what. Don Cheadle

read the script and loved it. You don’t
want to know the nightmare

we had raising the
money and organise

the logistics but
now it’s done.
We didn’t try to
tell the story of

Murambi. I de-
liberately steered

away from the

“Everywhere we went, Paul and
Tatiana were greeted as
heroes. But the joy was often
overshadowed by the memories.
Almost every conversation with
friends or relatives seemed
to end: ‘…but they are all
dead now,’ or, ‘…then
they were all killed.’ ” �
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I
n April 1994, whilst South Africa cele-
brated its first democratic elections, the
genocide in Rwanda began, writes Re-
bekah Wilson. In 100 days, some
800,000 Tutsi and politically moderate
Hutu were murdered. The western

powers, instead of sending more troops to
support the UN force as requested by Gen-
eral Dallaire, evacuated most of them. The
Genocide over, what did the west do? On 8th
November 1994, the Security Council, fol-
lowing the template of the International
Criminal Tribunal for the former Republic
of Yugoslavia, acting under chapter 7 of the
UN charter, established the International
Criminal Tribunal for Rwanda. It was
passed by a majority: China abstained and
Rwanda voted against. At that time the
Rwandan government were concerned that
it was too far away (based in Arusha, Tan-
zania) and that the death penalty was not
available. There were concerns that those
most culpable would be subject to a lesser
penalty than those tried in Rwanda. After
the genocide the West and Western lawyers
were quick to export their idea of justice but
what has that done for the victims and
Rwanda?

The alleged perpetrators of genocide and
crimes against humanity from the Rwandan
genocide receive life-saving anti-retroviral
drugs in the UN detention facility in Tanza-
nia, Arusha. The facility includes 89 indi-
vidual cells, a kitchen, medical facilities,
library, a classroom and gymnasium. Those
accused of a crime or serving a sentence
before the International Criminal Tribunal
for Rwanda (“ICTR”) cannot be sentenced
to death. After eight years the ICTR has con-
victed seventeen people at a cost of half a bil-

lion dollars. The victims of the atrocities in
Rwanda can’t afford medication and are
facing a drawn out death sentence, not with
machetes and clubs but from Aids as a result
of a systematic rape campaign by HIV posi-
tive men during the genocide.

Article 23 of the ICTR empowers the Tri-
bunal to order the return of property and
proceeds of crime to the victim; but there is
no power to order reparation to the victim.
Rule 106 of the Tribunal’s rules merely pro-
vides that the Registrar is able to inform the
state of a conviction in order that a victim
can pursue compensation through the na-
tional courts: a worthless provision to most
victims. 

The ICTR has made ground breaking
judgments including, the first conviction for
genocide and convictions for rape as a crime
against humanity. International lawyers have
been excited by its inroads into international
criminal jurisprudence. But although the
ICTR could only ever concentrate on those
most responsible, its work has been grind-
ingly slow. To date it has only convicted 20
people and acquitted three: a tiny number,
given its reported annual budget of 90 mil-
lion dollars. From the outset, stories of its

GENOCIDE COULD HA

overwhelming horror and tried to focus on
the incredible resilience and courage of Paul
and Tatiana. Hotel Rwanda isn’t about the
ghosts of Murambi but it is for them. 

RH: You have shown Hotel Rwanda in the
sports stadium in Kigali. How was it received? 

TG: On my first night there we showed it
to President Kagame, to members of parlia-
ment and the diplomatic corps. I think they
were quite surprised by the power of the film.
It had a big impact on them, particularly on
Kagame I think. We met the next day and
talked about the influence the film was having
around the world. And then that night we
showed it to about 10,000 people in the
sports stadium. I had mixed feelings about
that because I was very conscious that the
crowd were almost all Tutsi or Hutu moder-
ates and I never wanted the film to be seen as
a partisan statement. It made me uncomfort-
able when they applauded the arrival of the
Tutsi troops at the end but you have to expect
that, I suppose. Wyclef Jean’s song from the
film has become a kind of de facto national
anthem.

RH: Talking of feeling uncomfortable, it
was strange for me to watch the film having
appeared before the International Criminal
Tribunal for Rwanda representing a man
charged with complicity in the genocide.
Many of us who have appeared there feel the
ICTR is alienated from the reality of Rwan-
dan people’s lives and that there is something
neo-colonial in this evolving system of inter-
national criminal justice. Do you get the sense
that the ICTR is helping or retarding the heal-
ing process?

TG: Rwandans seem to have very mixed

feelings about Arusha. Many see it as the
West’s way of assuaging a guilty conscience.
The US, using it as a political tennis ball, an
ad hoc way to deal with war crimes rather
than giving credence to the ICC. Others see it
as a grandiose system devised to convict a
very few of the principal organisers of the
genocide while in Rwanda itself nothing
changes much. You hear complaints that
Rwandan witnesses have been pretty badly
treated at the ICTR. The hostility to the
Arusha process was surprising but under-
standable. From their perspective the amount
spent on it seems shocking, given the very lim-
ited return. 

RH: By contrast, the Rwandan gachacha
system of justice seems to be much more in
tune with the idea of community justice and
reconciliation. What are your views on that?

TG: At first I thought gachacha was a great
system. But now people are saying it has

become a way for the Kagame regime to in-
timidate people. Shades of the Inquisition.
The conflict is still essentially unresolved. At-
tempts are being made to abolish tribalism
but that’s a generational thing. On the en-
couraging side, over 45 percent of the popu-
lation is below the age of 30. Because they are
so young that may mean they have the poten-
tial to break free of the past. 

RH: And what of the Hutu militia, are they
still a threat or have they all been rounded up?

TG: They are still active, mainly fighting
in the Democratic Republic of Congo. Most
people outside Africa have no idea of the scale
of that conflict. Three million people have
been killed there over the past decade. The
Hutu militia moved to the DRC after 1994
and were pursued there by Kagame, leading
Rwanda deep into that conflict as well. Re-
cently I heard that the Hutu are making over-
tures via an international intermediary with a

�

“The ICTR has not
been able to answer
the question, why the
genocide was not
prevented? This is a
larger question but one
that victims want
answered”
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failing victims have abounded. These are just
a few examples:

It is reported that judges shook with
laughter during cross examination of a rape
victim;

In December 2002 a witness walked out
disgusted during cross examination pointing
out to defence counsel that he is “getting
paid because Rwandans died”.

Following this and other reports some
survivors groups urge witnesses not to attend
the tribunal.

Earlier this year it was reported that,
‘Rwanda is alarmed by resignation of top
Tribunal’ following the second resignation
of a tribunal judge, due, it is alleged, to
French political pressure.

Thousands have demonstrated against the
acquittal of two alleged genocidaires carry-
ing placards denouncing the ‘useless UN’.
Rwanda has had to agree to potentially more
preferable treatment of those convicted at
the ICTR, if they are to be returned to them
to serve their sentence. Reports in Rwanda
abound of the relative luxury that the main
alleged culprits live in awaiting trial. Geog-
raphy alone prevents the Tribunal being ac-
cessible to most Rwandans. The concept of

due process is simply not familiar to Rwan-
dans understanding of justice, victims in
their courts not being treated as mere wit-
nesses. 

The ICTR has not been able to answer the
question, why was the genocide not pre-
vented? This is a larger question but one that
victims want answered. A narrow focus on a
few defendants does not provide for it. It is
now known that the signatories to the geno-
cide convention, western countries and in
particular the US, failed to prevent the geno-
cide when they could have intervened. When
giving evidence at the Tribunal, General Dal-
laire reflected: “It seems… inconceivable that
one can watch… thousands of people
being… massacred… every day in the media
and remain passive.” Gerald Gahima, the
Rwandan Secretary General of the Ministry
of Justice observed after the delivery of the
first verdicts of the Tribunal that:

I think there is something perverse about
aspiring to provide good justice for geno-
cide… People should aspire to prevent these
crimes, not to punish them adequately after
they have been committed.

The ICTR has not been able to focus on
victims and has arguably failed them. It has

failed on a number of fronts, including the
fact that it had the ability to spend so much
on defendants and their counsel and yet
could provide no financial compensation to
victims at all. Gahima observes that, if one
twentieth of the ICTR’s budget had been
spent on Rwanda, it “would have gone a
long way to solve our problems”.

International lawyers are paying too much
concern to the development of jurisprudence
and due process at the expense of a victim
centred approach to justice. The Tribunal has
to date only completed twenty one cases and
is to wind up by 2008. Its failures are partic-
ularly marked by the countless press stories
of Rwandan victims dissatisfaction with the
Tribunal. As lawyers committed to human
rights throughout the world we have a duty
to victims of mass atrocity which extends
beyond taking a few months out of our di-
aries to present cases in a foreign jurisdiction.
We must hold our governments, signatories
to the Genocide Convention, to account for
their failure to prevent the genocide. Let’s
hope that we can use the lesson of the West’s
failure to prevent the genocide in Rwanda to
do something about the current genocide in
the Sudan.

VE BEEN PREVENTED

proposal to lay down their arms. If that hap-
pens, it may help to increase reconciliation in
Rwanda but the jails there are still overflow-
ing, with thirty to forty thousand ‘geno-
cidaires’ still awaiting trial. 

RH: Those of us who were sceptical
about justifications for ‘humanitarian inter-
vention’ before Iraq are even more cautious
today. Do you believe it would have worked
in Rwanda?

TG: Definitely. Western military interven-
tion would have stopped the genocide within
days. The intervention force was sent just to
evacuate whites but if that force had stayed in
Kigali and closed down the radio station, they
could have stopped it. The blame has to be laid
at the door of Clinton, Blair and the Belgians.
To her credit, Clare Short never let go of the
issue. 

RH: That brings us to Darfur. You amazed
me when you told me George Bush had re-

quested two private screenings of Hotel
Rwanda, the second in the company of Paul
Rusesabagina who had just come back from
Darfur. You actually arranged for Paul to visit
Darfur. What impact do you think the film has
had on the White House?

TG: I don’t want to over-hype it but I was
quite amazed myself. Apparently Bush
watched it with Condoleeza Rice and a
number of his closest people and I’ve heard it
made a big impact on him. President Kagame
told Don Cheadle that Bush says he now un-
derstands what happened and has made com-
mitments in terms of aid. We’re waiting to see
what that amounts to in practice.

RH: Few film makers get so closely in-
volved with their subject and even fewer get
access at such a high level. What do you be-
lieve should be our message to Bush and Blair
in relation to Darfur?

TG: Obviously it’s significant that the US
has not tried to block the ICC from looking
into Darfur. I see that situation as a kind of
genocide in slow-motion. The problem is that
in the MTV generation people lose interest so
quickly if the story isn’t as sudden and dra-
matic as a tsunami. Today they hear the word
Darfur and they reach for the remote, not just
in the living rooms but in the cabinet rooms.
It’s easy for governments to say “never again”
but it’s still happening.

RH: What are your views on the Commis-
sion on Africa?

TG: I think you have to give Blair and
Brown the benefit of the doubt and keep their
feet to the fire. The message is good but it’s the
delivery that counts. The other side of the
MTV coin is the reality that a Bono or a Geld-

off can have a massive influence on a Blair or
a Bush. These guys want to be seen to be doing
the right thing and as long as they like having
their photos taken with rock stars, then there’s
hope that they can be brow-beaten into taking
their own professed policies seriously.

RH: Your daughter Oorlagh was second
unit producer on the film. After the première
she was telling me about her work for the In-
ternational Fund for Rwanda. What has that
been able to achieve and in what other ways
do you feel that making the film has con-
tributed to healing the wounds of the geno-
cide?

TG: I’m really proud of what Oorlagh’s
done and she’s constantly pushing me to do
more myself. The International Fund is helping
projects to resettle and reintegrate refugees, to
recruit doctors and nurses in response to the
HIV/AIDS crisis as well as TB, malaria and
malnutrition, as well as to provide shelter,
healthcare, education and skills training for
the thousands of orphans of the genocide.
Please ask your socialist lawyer friends to click
on www.unfoundation.org/donate/rwanda.asp
and join us in donating to the International
Fund.

The film’s website www.hotelrwanda.com
is an education in itself. It shows what the In-
ternational Fund is doing, how to contribute
to it, as well as a complete education package
for teachers. The film is already on the syllabus
of high schools and universities. People are
constantly telling me that Hotel Rwanda has
become a point of reference for explaining
other crises in Africa, from HIV-AIDS to
Darfur. That’s what really counts, not the
Oscar nominations. 
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16th CONGRESS: TIMING 

6th June afternoon Registraton  (Bourse du Travail, 3 rue du
Château d’Eau)

7th June morning Opening session (Theatre Dejazet 42
Boulevard du Temple)
Afternoon plenary session (Bourse du Travail)

8th June Full day: Six commissions in the Bourse du
Travail
NB afternoon of the 3rd commission in the
great hall under ICLR to hear the
representatives of the main confederatuions
of trade unions.

9th June Full day commissions
10th June General Assembly of IADL (in the Bourse du

Travail)
10th June Morning plenary session (Bourse du Travail)
10th June Afternoon closing session in the Sorbonne

auditorium Richelieu.

The International Association of Democratic Lawyers was
established in 1946 post world war II and has permanent
consultative status with the Economic and Social Council,
UNESCO and UNICEF at the UN. Its main aims as set out in
its constitution are:
• To facilitate contact and exchange of views between lawyers
and their associations of all countries and to foster
understanging and good will between them.
• To work together to achieve the aims set out in the charter
of the United Nations
• To defend and promote human rights
• To defend peoples rights to development and for creation of
conditions of economic equality.
• To promote the right of peoples to enjoy a healthy
environment.

The Haldane society has been affiliated to the organisation
for a number of years and delegations to Congress in South
Africa and Cuba have provided excellent forums for members
to exchange ideas on the aims of the society.  

INTERNATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS 
16th CONGRESS 7-12th June 2005
APPLICATION FORM 

NAME ..............................................................................................................................................................................................................................

PROFESSION (or ORGANISATION) ..............................................................................................................................................................................

ADDRESS ........................................................................................................................................................................................................................

..........................................................................................................................................................................................................................................

TEL ................................................................................................................FAX ..........................................................................................................

E.MAIL..............................................................................................................................................................................................................................

COMMISSION ................................................................................................................................................................................................................

OBSERVATIONS..............................................................................................................................................................................................................

Please send a £20.00 delegate fee to the Haldane Society of Socialist Lawyers, Conway Hall, South Place Ethical Society, 25 Red Lion Square,
London , WC1R 4RL. Payment should be to the Haldane Society of Socialist Lawyers and addressed to the Secretary, Rebekah Wilson

INTERNATIONAL ASSOCIATION 
OF DEMOCRATIC LAWYERS

IADL

16thCongress,Paris, 7th–11th June 2005
“LAW AND LAWYERS IN THE SERVICE OF THE PEOPLE – 
FOR PEACE, JUSTICE AND DEVELOPMENT”
The sub themes for the six commissions tentatively suggested:
i. Legal Profession and independence of judiciary
ii. Globalisation, human rights and social, economic and political rights of the people. 
iii. UN charter, international relations and international institutions.
iv. Terrorism, human rights and right of resistance. 
v. Right to information, transparency, protection of journalists. 
vi Protection of environment and Right to Health
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Support For
Asylum
Seekers: 
A Guide to
Legal and
Welfare Rights
by Sue Willman,
Stephen Knafler

and Stephen Peirce
LAG, Second Edition, 2004
Publisher’s price: £39

According to the 1998 White
Paper on immigration, the
National Asylum Support

Service (NASS) was established
with the aims of containing the
costs of supporting asylum seek-
ers, keeping asylum seekers out of
the main benefits system and
‘minimising the incentive to eco-
nomic migration’ through what
the Government perceived as over

generous welfare provision. Since
then, successive statutes have tried
to limit access to asylum support.
Judicial attempts to circumscribe
the worst excesses of the asylum
support regime have been met
with opprobrium from the tabloid
press. The tabloids’ apparent
exasperation was encapsulated by
the Daily Express’s headline
‘Who is running Britain Prime
Minister? (You could ask Mr
Justice Collins)’, when Mr Justice
Collins in the case of R (Q &
Ors) v Secretary of State for the
Home Department ruled against
the Home Office in its application
of section 55 of the Nationality,
Immigration and Asylum Act
2002, which deals with denial of
asylum support where a person
has not claimed asylum as soon as
reasonably practicable after

arrival in the UK. 
The first edition of Support

for Asylum Seekers, published in
2001, had become standard read-
ing for those advising asylum
seekers on housing, support and
welfare issues. The second edition
is very welcome in light of the
fast pace of this topical area of
law. The new edition deals with
major developments, such as sec-
tion 55, and with provisions
restricting access to benefits for
nationals of the eight Eastern
European countries that joined
the EU from 1 May 2004 (known
as A8 nationals). 

I tested the new edition when I
recently took part in the Asylum
Support Appeals Project.
Participants in the project provide
pro bono representation on a
duty basis at asylum support
appeals. Lawyers who take part
in the scheme see the case papers
for the first time at court, so the

pace for giving advice can be fast
and furious. For me, the book
passed the test with flying
colours. I was able to utilise a
good, practical index to find rele-
vant principles quickly. The style
is accessible and accurate, as one
would expect from the very expe-
rienced authors. The appendices
contain useful extracts from legis-
lation and from policy materials.
In short, the book equips the busy
practitioner with sufficient text
and materials for day-to-day use. 

There are some signs of hur-
ried publication. I came across an
inaccurate citation of an asylum
support adjudication and the
appendix titles have not been
properly proofread. However,
there is no doubt that this is
essential reading for all those
practising in this difficult area of
law. Go out and buy it.
� Judith Farbey, 
Tooks Chambers

Reviews

Film: Waiting for
Mordechai
Produced and directed by Jenny
Morgan. Campaign to Free
Vanunu: www.vanunu.freeserve.
co.uk

Mordechai Vanunu has been
condemned to another
year of the restrictions

which prohibit him from speak-
ing to reporters or any foreign
nationals, leaving Israel and
which severely limit his right to
free speech and his freedom of
movement. Nuclear whistle-
blower Vanunu was arrested last
November and charged with 21
counts of violating the restric-
tions on his release. 

Jenny Morgan has produced
and directed a short film which
chronicles the 90 hours before
Vanunu’s release and focuses in
particular on the peace activists
and campaigners who arrived
from around the world and from
inside Israel to gather, first in
Jaffa and then outside the
Ashkenol prison to welcome
Vanunu into freedom after 18
years in prison. 

The documentary explores a
more hopeful time before it was
known what the Israeli govern-
ment had in store for Vanunu
after he left the confines of

Ashkenol. The documentary in-
troduces us to Ernest Rodker,
who has spent 18 years cam-
paigning for Vanunu’s release and
and who has written for Socialist
Lawyer. We see Rodker frus-
trated as he battles with the au-
thorities to gain entry to Israel for
Vanunu’s supporters and then see
him moved to tears as confirma-
tion is received that Mordechai
will be released from prison. 

A scene which I had some un-
derstanding of was when we see
the supporters waiting outside
their hostel in Jaffa for the coach
to take them down the coast to
Ashkelon. When it looks like the
coach is not going to turn up, an
organiser rings a company that
regularly provides transport for
anarchist groups in Israel. This
coach arrives swiftly and the ac-
tivists are taken to their destina-
tion. During my time in Israel, I
took part in a tour organised by a
group called Zochrot (Remem-
bering the Nakba) who visit sites
of former Palestinian villages
whose inhabitants fled during the
1948 war to try and promote un-
derstanding. On this particular
day, I joined the coach at a Tel
Aviv bus station to find a furious
argument going on in Hebrew
between the bus driver and the
organiser of the tour. The driver

had learnt of the purpose of the
tour and was venting his feelings.
He refused to drive the bus and it
was only after some considerable
delay a new driver was found and
we were taken to the now de-
serted village of al-Lajjun.

It’s outside the prison that we
see the strong feelings that
Vanunu provokes, particularly in
Israel. Those who believe that
Vanunu is a traitor to Israel shout
“Death to Vanunu” and burn a
picture of him saying to the
watching journalists “We’re going
to burn Vanunu now”. Mean-
while, Vanunu’s supporters re-
lease eighteen white doves into
the air to symbolise the years he
spent in prison and struggle to be
at the front of the melee so they,
not those who would like to see
him remain in jail, are the first
sight he sees on his release. Ernest
Rodker and his colleagues did a
extremely good job of ensuring
that the world’s media was there,
with celebrities
such as Susan-
nah York on
hand, to hear
their side of

the story, not just that of the 
Israeli official giving the govern-
ment line.

Some time after his release, we
hear from Vanunu himself who is
now living, for free, in a room at
St George’s Cathedral in East
Jerusalem. (He converted to
Christianity before he made his
information public). He talks
about how in prison he was
treated “like a Palestinian” and
how the Palestinian prisoners
gave him their sympathy and so
now prefers to live amongst the
Palestinians than in Israel. He is,
of course, speaking to the media
and has done hundreds of inter-
views to reporters from around
the world. But as Vanunu says: “I
have given away no sensitive se-
crets because I have none. I have
not acted against the interests of
Israel nor do I wish to. I have
been investigated by the police
again and again and re-arrested
twice, but they have found noth-
ing. I have done nothing but
speak for peace and world safety
from a nuclear disaster.”

Morgan’s film also highlights
the divisions and inconsistencies
in Israel. A country that seeks to
criminalise a man for speaking
out against the production of nu-
clear weapons and maintains its
illegal occupation of the West
Bank and Gaza will not gain the
respect and acceptance of the in-
ternational community that it so
clearly craves.
� Hannah Brooks

Restricted freedom

Seekout thisessentialupdate

Vanunu’s
adoptive
parents,
Nick and
Mary Eloff,
outside
Ashkelon prison




